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The Factories Act, 1948

Section 19. Latrines and urinals.—

(1) In every factory—
accommodation of prescribed types shall be provided

(a) sufficient latrine and urinal
while they are at factory;

conveniently situated and accessible to workers at all times

(b) separate enclosed accommodation shall be provided for male and female workers;

ly lighted and ventilated, and no latrine or urinal shall,

(c) such accommodation shall be adequate
e Chief Inspector, communicate with any work room

unless specially exempted in writing by th
except through an intervening open space or ventilated passage;

(d) all such accommodation shall be maintained in a clean and sanitary condition at all times;

(e) sweepers shall be employed whose primary duty it would be to keep clean latrines, urinals

and washing places.

(2) In every factory wherein more than two hundred and fifty workers are ordinarily employed—

(a) all latrine and urinal accommodation shall be of prescribed sanitary types;

up to a height of 1[ninety centimetres], of the latrines and

(b) the floors and internal walls,
aid in glazed tiles or otherwise finished to provide a

urinals and the sanitary blocks shall be |
smooth polished impervious surface; .
'(e)' of sub-section (1), the floors,
tary pans of latrines and urinals
even days with suitable

(c) without prejudice to the provisions of clauses (d) and
portions pf the walls and blocks so laid or f_inished and the sani
shall be thoroughly washed and cleaned at least once in every s

detergents or disinfectants or with both.
atrines and urinals to be provided in any

may prescribe the number of |
narily Iemployed therein,

bers of male and female workers ordi
ct of sanitation in factories, including the obligation
the interest of the health of the workers

(3) The State Government
factory in proportion to the.num
and providé for such further 'm‘att_e_rs in respe
of workers in this regard, as it considers necessary in
employed therein. L a LT T fa

Sec. 22 (2)-
lubricate or adju('st any part of a prime

No woman or young person shall be allowed to clean,
e mover or transmission machinery is in

mover or of any transmission machinery while the prim
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sec. 27.Prohibition of employment of Women and children near cotton-openers.—

No woman or c.h"d shall be employed in any part of a factory for pressing cotton in which a
cotton opener is at work; " Provided that if the feed-end of a cotton-opener is in a room
separated fron.u the delivery end by a partition extending to the roof or to such height as the
Inspector may In any particular case specify in writing, women and children may be employed on
the side of the‘ p.artition where the feed-end is situated. tc "Provided that if the feed-end of a
cotton-Opener is in a room separated from the delivery end by a partition extending to the roof

or to such height as the Inspector may in any particular case specify in writing, women and
children may be employed on the side of the partition where the feed-end is situated.”

Sec. 34. Excessive weights. —

(1) No person shall be employed in any factory to lift, carry or move any load so heavy as to be
likely to cause him injury.

(2) The State Government may make rules prescribing the maximum weights which may be
lifted, carried or moved by adult men, adult women, adolescents and children employed in
factories or in any class or description of factories or in carrying on any specified process.

42. Washing facilities.—
(1) In every fadow—

(b) Separate and adequately screened facilities shall be provided for the use of male and female
Workers;

48. Creches, —

1) In every factory wherein more than 1[thirty women workers] are ordinarily employed there
shall he provided and maintained a suitable room or rooms for the use of children under the age

of g;
SIXyears of such women.
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(2) Such rooms shall provide adequate accommodation, shall be adequately lighteq and
ventilated, shall be maintained in a clean and sanitary condition and shall be under the charge of

women trained in the care of children and Infants.

(3) The State Government may make rules—

(a) prescribing the location and the standards in respect of construction, accommodation,
furniture and other equipment of rooms to be provided under this section;

(b) requiring the provision in factories to which this section applies of additional facilities for the
care of children belonging to women workers, including suitable provision of facilities for
washing and changing their clothing;

(c) requiring the provision in any factory of free milk or refreshment or both for such children;

(d) requiring that facilities shall bé given in any factory for the mothers of such children to feed

them at the necessary intervals.

66. Further restrictions on employment of women.—

(1) The provisions of this Chapter shall, in their application to women in factoriés, be

supplemented by the following further restrictions; namely:—
(a) no exemption from the provisions of section 54 may be granted_- in respect of any woman;

(b) no woman shall be 1[required or allowed to work in any factory] except between the hours of
6 A.M. and 7 P.M.: Provided that the State Government may, by notification in the Official
Gazette, in respect of 2[any factory or group or class or description of factories,) vary the limits .
laid down in clause (b), but so that no such variation shall authorize the employment of any
woman between the hours of 10 P.M. and 5 A.M.; 3[(c) there shall be no change of shifts except

after a weekly holiday or any other holiday.]

(2) The State Government may make rules providing for the exemption from the restrictions set
out in sub-section (1), to such extent and subject to such conditions as it may prescribe, of
women working in fish-curing or fish-canning factories, where the employment of women
beyond the hours specified in the said restrictions is necessary to prevent damage to, or
deterioration in, any raw material.

(3) The rules made under sub-section (2) shall remain in force for not more than three years at a
time. :
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70. Effect of certificate of fitness Branted to ado|e t
scent, —

(1) An adolescent who has been Branted a cer

under clause (b) of sub-section (2) of tificate of fitness to work In a factory as an adult

section 69, and who while at work in a factory carries a

token giving reference to the Certifica
I oan o ol Nte, shall be deemed to be an adult for all the purposes of

Government may, by notification in the Official Gazette, in
Ss or description of factories, —

ii) grant exempti ici ;
(i) g _ Ptfo? from the Provisions of thig sub-section in case of serious emergency where
national interest is Involved.]

71. Working hours for children, —

(4) No child shall be required or allowed to work in any factory on any day on which he has
already been working in another factory. 2[(5) No female child shall be required or allowed to
work in any factory except between 8 AM.and 7 P.M.]

79. Annual leave with wages.—

(b) in the case of a female worker, maternity leave for any number of days not exceeding twelve

weeks;

80. Wages during leave period.—

(2) The cash equivalent of the advantage accruing through the concessional sale to the worker of
foodgrains and other articles shall be computed as often as may be prescribed, on the basis of
the maximum quantity of foodgrains and other articles admissible to a standard family.
Explanation 1.—“Standard family” means a family consisting of a worker, his or her spouse and
two children below the age of fourteen years requiring in all three adult consumption units.
Explanation 2.—“Adult consumption unit” means the consumption unit of a male above the age

of fourteen years; and the consumption unit of a female above the age of fourteen years and
that of a child below the age of fourteen years shall be calculated at the rates of 0.8 and 0.6

respectively of one adult consumption unit.
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Sec. 87-Dangerous operations.—

Where the State Government is of opinion that any 1[manufacturlflg PrESeSs oo
carried on in a factory exposes any persons employed In it to a serious risk of bod
poisoning or disease, it may make rules applicable to any factory or clas
factories in which the 1[manufacturing process or operation] is carried on—

peration]
“V inju'-y'
S or descriptio, of

(b) prohibiting or restricting the employment of women,

adolescents or children in the
1[manufacturing process or operation]; _
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THE Mings ACT, 1052
[Act, No, 85 of 1952)}

[Asth March, 1952)

FSEAMBLE

AnAct o amend and consolidate tf
e law relating to the requlation of labour and safety in

~, -
MUNES

gE it enacted by Parliament as follow
§ Sime

/’—_
1. This Act has been extet
\ded
to Goa, Daman and Diu with Modifications by Regulation

12 of 1962, section 3 and
: Schedule and to Pondicherry b .
schedule. rry by Act 26 of 1968, secction 3 and

p—
saction 28 - Weekly day of rest

——

No person shall be allowed to work in a mine on more than six days in any one week.

—

Section 29 - Compensatory days of rest

on 38 or a result of exempting any mine or
n employed therein
de in section 28, he
thin

er secti
visions of section 28, any perso
provision is ma
s of rest were due to him or wi
tory days of rest equal in

ursuance of action und

ployed therein the pro
days of rest for which

h in which such day
nth, compensa

deprived.

(1) Where in p
the persons em
is deprived of any of the weekly
shall be allowed, within the mont
the two months immediately following that mo

number to the days of rest of which he has been
be the manner in which the days of rest for

nt may prescri
hall be allowed.

(2) The Central Governme
ub-section (1)s

which provision is made ins
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Section 30 - Hours of work above ground

—————

1) No adult employed above ground In a mine shall be required or lallow;.-: to work for
; 4
r(nore than forty-eight hours in any week or for more than nine hours in any day

i ief Inspector, t i
1[Provided that, subject to the previous approval of the Chi : pd fhe',:.ja“v
maximum hours specified in this sub-section may be exceeded in order to facilitate
the change of shifts.]

(2) The periods of work of any such adult shall be so arranged that, along with his interval
for rest, they shall not in any day spread over more than twelve hours, and that he shall

not work for more than five hours continuously before he has had an interval for rest of
at least half an hour:

% [Provided that the Chief Inspetor may, for reasons to be recorded in writing and

subject to such conditions as he may deem fit to impose, permit the spread-over to
extend over a period not exceding fourteen hours in any day.]

3 [(3) Persons belongmg to two or more shlfts shall not be allowed to do work of the same
kind above ground at the same time :

Provided that, for the purposes of this sub-section, persons shall not be deemed to

belong to separate shifts by reason only of the act they receive their intervals for rest
at different times.]

1. Proviso added by Act 62 of. 1959, section 14 (w.e.f. 16-1-1960).
2. Substituted by Act 52 of 1959, section 14, for the prowso (w e.f. 16-1- 1960)

3. Substituted by Act 62. of 1959, section 14 for sub-sectlon (3) (w e f 16-1- 1960)

wr

Section 31 - Hours of work below grodnd

*[31. Hours of work below ground
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Prov'ided that, subject to t)
maximum hours Specified |
the change of shifts "

e previou
this SUb-sZc:ppmvm of the Chlef Inspector, the daily
oh may be exceeded In order to facilitate

(3) No person em
ployed in a mi
below ground except during thrnlne shall be allowed to be present in any part of a mine
R the period
maintained under sub-section (4) of sectsi:j f rao;k 53 Imrespestoti TUSE i
n 438,

o
1. Substituted by A '
: Y Act62 Of 1959, section 15, for section 31 (w.e.f. 16-1-1960).

—

section 32 - Night shift

—

1132, Night shift
WhE__I'E a person emgloyed in a mine works on a shift which extends beyond midnight.
es of sections 28 and 29, a weekly day of rest shall mean in his case

(a) for the purpos
_four consecutive hours beginning when his shift ends;

a period of twenty

be deemed to be the period of twenty-four hours

im shall
fter midnight shall be

(b) the following day for h
ends, and the hours he has worked a

beginning when such shift
counted in the previous day.]

(w.ef. 16-1-1960).

9, section 16, for Section 32

1. Substituted by Act 62 of 195

Section 33 - Extra Wages for overtime

for more than nine hours in any day,
in any day or works for more than

d or below ground, he shall in respect
f twice his ordinary rate of

1(1) Where ina mi
or works below groun

forty-eight hours in any week whether @
e work be entitled t0 wag

of such overtim
331
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es at the rate O
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wages, the period of overtime work being calculated on a daily basis or Weekly basis

whichever is more favourable to him.)

#(2) Where any person employed in a mine Is paid on plece rate basis, the time-rate shal|
be taken as equivalent to the daily average of his full-time earnings for the days on which

he actually worked during the week immediately preceding the week in which Overtime
work has been done exclusive of any overtime, and such time-rate shall be deemed to be

the ordinary rate of wages of such person:
Provided that if such person has not worked in the preceding week on the same or

identical job, the time-rate shall be based on the average for the days he has workeq
in the same week excluding the over time or on the daily average of his earnings in

any preceding week, whichever is higher.

Explanation.—For the purposes of this section, "ordinary rate of wages" shall have the
Same meaning as in the Explanation to sub-section (3) of section 9A.]

(4) The Central Government may prescribe the registers to be maintained in a mine for
the purpose of securing compliance with the provisions of this section.

1. Substituted by Act 62 of 1959, sect'ion 17, for sub—séction (1) (w.e.f. 16—1—1960').

2. Substituted by Act 42 of 1983, section 19, for sub-section (2) and (3) .(w.e.f. 31-5-1984).

Section 34 - Prohibition of employment of certain p'efsons

1[34. Prohibition of employment of certain persons

No person shall be required or allowed to work in a mine if he has already been working

in any other mine within the preceding twelve hours.]

1. Substituted by Act 62 of 1959, section 18, for section 34 (w.e.f. 16-1-1960).
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including overtime warl

- ' - L Limitati daily heurs of work
coction 36 « Limitation of daily 5

Y35. Limitation of daily hours of worl including overtiimeo worlk
alling within clause (a) and clause (e) of section 39, N0 pEILON ernplnyesc

wed to work in the mine for rnore than ten hours in 2ny day

save in respect of cases {
in a mine shall be required or allo

inclusive of overtime.]

-

1, substituted by Act 62 of 1959, sec. 19, for section 35 (w.e.f. 16-1-1960).

section 40 - Employment of persons below eighteen years of age

e e = e e A S T

1 140. Employment of persons below eighteen years of age

(1) After the commencement of the Mines (Amendment) Act, 1983, no person below

eighteen years of age shall be allowed to work in any mine or part thereof.

apprentices and other trainees

(2) Notwithstanding anything contained in sub-section (1),
under proper supervision, in a

not below sixteen years of age, may be allowed to work,
mine or part thereof by the manager:

Provided that in the case of trainees, other than apprentices, prior approval of the
Chief Inspector or an Inspector shall be obtained before they are allowed to work.

Explanation.— [n this section and in section 43, "apprentice” means an apprentice as
defined in clause (a) of section 2 of the Apprentices Act, 1961 (52 of 1961).]

1. Substituted by Act 42 of 1983, section 22, for section 40 (w.e.f. 31-5-1984).
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T) ACT, 1966
THE BEEDI AND CIGAR WORKERS (CONDITIONS OF EMPLOYMEN )/ .

[Act, No. 32 of 1966]
[30th November, 1966]

PREAMBLE - : ' q =0

An Act to provide for the welfare of the workers in beedi and cigar estcf:aflitshment and to
ith.
regulate the conditions of their work and for matters connected therew,

BE it enacted by Parliament in the Seventeenth Year of the Republic of India as follows :--

Section 12 - Latrines and urinals

(1) In every industrial premises, sufficient latrine and urinal accom modation of such types
as may be prescribed shall be provided and shall be so conveniently situated as may be
accessible to the employees at all times while they are in the industrial premises:

Provided that it shall not be necessary to provide separate urinals in industrial
premises where less than fifty persons are employed or where the latrines are

connected to a water-borne sewage system.

(2) The State Government may specify the number of latrines and urinals-which shall be
provided i_n__any industria_l_ premises in Proportion to any number of male and female
employe_es lordinarily_ employed therein, and ‘may provide for such further
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(2) Such rooms shall --
(a) provide adequate accommodation;
(b) be adequately lighted and ventilated;
(c) be maintained in a clean and sanitary condition;

(d) be under th
e charge of women trained in the care of children and infants.
(3) The State Government may make rules--

(a) prescribing the : .
aCCOmmodatioi fhe _locatlon and the standards in respect of construction,
ection » Turniture and other equipment of rooms to be provided under this

..breui' - 3 " ]
(b) requiring the provision. in any.industrial premises to which this section applies, of

a d : slzas
. _d. itional fa(?II.ItIES for the care of children belonging to female employees, including
suitable provisions of facilities for washing and changing their clothing;

(c) requiring the provision in any industrial premises of free milk or refreshment or

both for such children;
(d) requiring that facilities ;hall be giver] in any industrial premises for the mothers of
such children to feed them at necessary intervals. B

1. Substituted by Act 41 of 1993, sec. 4, for "fifty".

Section 17 - Working hours

hall be required.or allowed to work in-any industrial premises for more

No employee s
than forty-eight hours in any week:

than nine hours in-any day orfor more

ployee may be allowed to w_ork insu
fixed under this section subject to the payment of
k, does not exceed ten

Provided that any adult em ch industrial premises

for any period in excess of the limit
overtime wages if the period of work including overtime wor

hours in any day and in the aggregate fifty-four hours in any vq.e?k.
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Section 18 - Wages for overtime work

(1) Where any employee employed in any indusirizl premises is reguired 1o work
overtime, he shall be entitled in respect of such overtime work, 10 wagss zt the rzte of
twice his ordinary rate of wages.

(2) Where the employees in an industrial premises are paid on 2 pisce rat= basis, the
overtime rate shall be calculated, for the purposes of this section, zt the fime rates which
shall be as nearly as possible equivalent to the daily aversge of their full ime earmings for
the days on which they had actually worked during the week immediztely preceding the
week in which the overtime work has been done.

*[Explanation.— Where an employee had not worked on any dzy of the wssk
immediately preceding the week in which the overiime work has bsen dons, =0y
week preceding such week in which he had actuzlly worked shzll be t=ken into
account in calculating the overtime rate for the purposes of this sub-section.]

(3) For the purposes of this section, "ordinary rates of wages® mezns the basic wag=s plus
such allowance, including the cash equivalent of the advantzge zccruing through the
concessional sale to the employees of foodgrains and other articles as the employzss i
for the time being entitled to but does not include bonus.

(4) The cash equivalent of the advantage accruing through the concessionzl s2l= to zn
employee of foodgrains and other articles shall be computed zs often =s mzy b=
prescribed on the basis of the maximum quantity of foodgrains znd other arsicles
admissible to a standard family.

Explanation 1.— "Standard family" means a family consisting of the employese, his or her
spouse and two children requiring in all three adult consumption units.

Explanation Il.— "Adult consumption units™ means the consumption unit of 2 male zhove
the age of fourteen years; and the consumption unit of a female zbove the zg= of
fourteen years and that of a child shall be calculated at the rate of eight-tenths and six-

tenths, respectively, of one adult consumption unit.

1. Inserted by Act 41 of 1993, sec. 5.
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f__
section 19 - Interval for rest

_.»-""_--—_
The periods o
g :o perlodfs:;;k for employees In an industrial premi
hours before he has(;xc?ed five hours and that no employee shall work for more
N Interval for rest of at least half an hour

e —————

cos each day shall be sO fixed
than five

m——
section 20 - Spread over

._.--"'—-__

The periods of work

s f Eee inten{:T afn employee in an industrial premises shall be 50 arranged that
S Tor rest under sect er more than

ten and a half hours in any day: on 19, they shall not spread oV

Provided i
that the Chief Inspector may, for reasons to be specified in writing, increase

the spread over to twelve hours.

section 21 - Weekly holidays

[

(1) Every industrial premises shall remain entirely closed, except for wetting of beedi or
tobacco leaves, on one day in the week which day shall be specified by the employer in a

notice exhibited in a conspicuous place in the industrial premises and the day so specified
shall not be altered by the employer more often than once in three months and except

with the previous written permission of the Chief Inspector.

tice shall be sent to the Inspector having

iprovided that a copy of every such no
hin two weeks from the date on which

jurisdiction over the industrial premises wit
such notice is exhibited in the industrial premises.]

(2) Notwithstanding anything contained in sub-section (1), an employee employed in the
said premises for wetting of bee it remains
closed in pursuance of sub-section

the three days immediately before or after the said day.

di or tobacco leaves on the day on which
(1), shall be allowed a substituted holiday on one of

an employee shall be paid, notwithstanding any

equal to the daily average of his total full time

(3) For a holiday under this section,
mediately preceding

at the rate

contract to the contrary,
h he had worked during the week im

earnings for the days on whic
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the holiday exclusive of any overtime earnings and bonus but inclusive of dearness and
other allowances.
Explanation.— The expression "total full time earnings" shall have the meaning assigned

to it in section 27.

1. Added by Act 41 of 1993, sec. 6.

Section 25 - Prohibition of employment of women or young persons during certain hours

No woman or young person- shall be required or-allowed to work in any-industrial
premises except between 6 a.m. and 7 p.m. : :

Section 27 - Wages during leave period

Explanation 1.—In this sub-section, the €Xpression "total full time €arnings" includes

hrough the Concessional sale to

entitled to, but does not include bonus,
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———

section 41 - Power to exempt

p———

e State Gov , -
T h conditi =ihment “:‘a‘/, by notification In the Official Gazette, exempt, subject to
o ons and restrictions as it may impose, any class of industrial premises or class

sFemployers.ar employees from all or any of the provisions of this Act or of any rules
made thereunder:

Provided that nothing in this section shall be constructed as empowering the State
Government to grant any exemption in respect of any woman employee from any of
the provisions of this Act or any rules made thereunder relating to annual leave with

wages, maternity benefits, creches, wages, rejection of beedi or cigar and night work. -
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GUARDIANS AND WARDS ACT, 1890

[Act, No. 8 of 1890]

[21st March, 1890]

PREAMBLE

amend the law relating to Guardian and Wards.

An Act to consolidate and
g to guardian and

WHEREAS it is expedient to consolidate and amend the law relatin

ward; It is hereby enacted as follows:

Section 12 - Power to make interlocutory order for production of minor and interim protection

of person and property

(1) The Court may direct that the person, if any, having the custody of the minor, shall
produce him or cause him to be produced at such place and time and before such person
as it appoints, and may make such order for the temporary custody and protection of

the person or property of the minor as it thinks proper.

(2) If the minor is a female who ought not to be compelled to appear in public, the
direction under sub- section (1) for her production shall require her to be produced in

accordance with the customs and manners of the country.

(3) Nothing in this sections shall authorize—

(a) the Court to place a female minor in the temporary custody of a person claiming
to be her guardian on the ground of his being her husband, unless she is already in his

custody with the consent of her parents, if any, or

(b) any person to whom the temporary custody and protection of the property of a
minor is entrusted to dispossess otherwise than by due course of law any person in

possession of any of the property.
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2 ¢
[(b) of a minor, other than 4 married femal
male,

not, in the opinion of the court, unfitto b whose father or mother is living and is
’ e gua

rdian of the person of the minor, or.]

(c) of a minor who
se pr s

competent to appoi Property is under the superintendence of a Court of Wards
Point a guardian of the person of the minor

. The "subj i s
1. The words "subject to the provisions of this Act with respect to European British

subjects" omitted by Act 3 of 1951, section 3 and Schedule

2. Substituted by the Personal Laws (Amendment) Act, 2010 w.e.f. 31.08.2010 for the
following :-

"(b) 1** *] of a minor whose father is living and is not in the opinion of the Court,
unfit to be guardian of the person of the minor; or"

Section 41 - Cessation of authority of guardian

(1) The powers of a gua rdian of the person cease-
(a) by his death, removal or discharge;
ence of the person of the ward;

(b) by the Court of Wards assuming superintend

(c) by the ward ceasing to be a minor;
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(d) in the case of a female ward, by her marriage to a husband who Is not unfit to be
guardian of her person or, If the guardian was appolinted or declared by the Court, by
her marriage to a husband who Is not, in the opinion of the Court, so unfit; or

(e) in the case of a ward whose father was unfit to be guardian of the person of the
ward, by the father ceasing to be so or, if the father was deemed by the Court to be

so unfit, by his ceasing to be so in the opinion of the Court.

(2) The powers of a guardian of the property cease-

(a) by his death, removal or discharge;

(b) by the Court of Wards assuming superintendence of the property of the ward; or

(c) by the ward ceasing to be a minor.

(3) When for any cause the powers of a guardian cease, the Court may require him or, if
he is dead, his representative to deliver as it directs any property in his possession or
control belonging to the ward or any accounts in his possession or control relating to any

past or present property of the ward.

(4) When he has delivered the property or accounts as required by the Court, the Court
may declare him to be discharged from his liabilities save as regards any fraud which may

subsequently be discovered.
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€ HINDU MINORITY Anp GUARDIANSHIP ACT, 1956)*
[Act, No. 32 of 1956])
[25th August, 1956)

PREAMBLE

An Act to amend and codify certqj
\jind ain parts of the lqw relating to mi
indus. g to minority and guardianship among

it enacted by Parlian inth
Bei Y Farliamentin the Sevedth Year of the Republic of India as follows:-

s

section 4 - Definitions

—

In this Act,—
(@ minor" means a person who has hot completed the age of enghteen years,

(b) "guardian” means a person having the care of the person of a minor or of his
* property or of both his person and property; and includes-<--- -~ == "~ :

(i) a natural guardian,

.’ (ii)-a'guardian appomted by the will of the minor's father or mother,

(iii) a guardian appomted or declared by a court and

(iv) a person em powered to act as such by or under any enactment relating to any

Court of ward.
(c) "natural guardian” means any of the guardians mentioned in section 6.

Section GlL.N_EI_thdI g.u_a.rdians of a Hindu minor .

Hindu minor, in respect of the minor's person as well as in
r her undivided interest in joint family

The natural guardians of a . :
(excluding his o

respect of the minor's property
property), are—
343
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(a) in the case of a boy or an unmarrled girl—the father, and after him, the mother;
provided that the custody of a minor who has not completed the age of five vear;

shall ordinarily be with the mother;

(b) in the case of an lllegitimate boy or an Illegltimate unmarried girl—the mother,

and after her, the father;

(c) in the case of a married girl—

the husband:

Provided that no person shall be entitled to act as the natural guardian of a
minor under the provisions of this section—
(a) if he has ceased to be a Hindu, or

(b) if he has completely and finally renounced the world by becoming a

hermit (vanaprastha) or an ascetic (yati or sanyasi).

Explanation.—In this section the expressions “father” and “mother” do not include a

step-father and a step-mother.

Section 7 - Natural guardianship of adopted son

The natural guardianship of an adopted son who is a minor passes, on adoption, to the

adoptive father and after him to the adoptive mother.

Section 9 - Testamentary guardians and their powers

(1) A Hindu father entitled to act as the natural guardian of his minor legitimate children,
may, by will appoint a guardian for any of them in respect of the minor's person or in
respect of the minor's property (other than the undivided interest referred to in section

12) or in respect of both.
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2! An 2ppointment made under sub-section (1) shail have not

pradeceases the mother, but shall revive if the motl
any person as guardian.

eitect It the fathe:

er dies without appointing. by il

(3) A Hindu widow entitled to act as the natural guardian of
children, and a Hindu mother entitled to act as the natural guardian of her minor
legitimate children by reason of the fact that the father has become disentitled to act as
such, may, by will, appoint a guardian for any of them in respect of the minor's person or

in respect of the minor's property (other than the undivided interest referrad to in
section 12) or in respect of both.

her minor legitim

(4) A Hindu mother entitled to act as the natural guardian of her minor illegitimate

children may; by will appoint a guardian for any of them in respect of the minor's person
or in respect of the minor's property or in respect of both.

(5) The guardian so appointed by will has the right to act as the minor's guardian after the
death of the minor's father or mother, as the case may be, and to exercise all the rights of
a natural guardian under this Act to such extent and subject to such restrictions, if any, as
are specified in this Act and in the will.

(6) The right of the guardian so appointed by will shall, where the minor is a girl, cease on

her marriage.
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LANDMARK JUDGMENTS

The Supreme Court in Rowran Sharma vrs Arun Sharma, lays down very sharp
observations and examines various definitions of a ‘guardian’, ‘visitation rights’ and tests
the issue from the angle of provisions of Hindu Minority & Guardianship Act, 1956 anq
Guardian & Wards Act, 1890. It was held that in a custody battle between estranged
parents, a minor child, who has not completed five years of age, shall be allowed tq
remain with the mother and in such cases child should not treated as a "chattel". The
court said that under Hindu Minority and Guardianship (HMG) Act, a father can be

guardian of the property of the minor child but not the guardian of his person if the child
is less than five years old.

The Supreme Court in ABC v. The State, a recent and landmark judgment declared that
an unwed mother is not bound to disclose the name of child’s father and also, she would
have all the rights as a guardian to child under guardianships rights. She need not take
father’s consent for guardianship rights. It was observed that not only it was necessary
to protect the child from social stigma but, also to protect mother’s fundamental right. It
was certainly an avant-garde verdict on gender quality. The Court emphasized that
Section 6(b) of the Hindu Minority and Guardianship Act, 1956 makes specific provisions

with respect to natural guardians of illegitimate children, and in this regard gives primacy
to the mother over the father.

In the matter of Savitaben Lagharbhai Vrs Manji Ramji Chavda, 1983 (1) Civil U 111 P-
121 it was held that the Hindu Minority and Guardianship Act, 1956 only creates
obligation on the parents towards their children and that obligation is required to be

discharged properly with care, with love and affection and devotion. If this is not done no
society can function.
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Provided that, if he has a wife living, he shall not adopt except with the consent of his
wife unless the wife has completely and finally renounced the world or has ceased to
be a Hindu or has been declared by a court of competent jurisdiction to be of
unsound mind. TR Wy w4 ; W T

Explanation.—If a person has more than one wife living at the time of adoption, the
consent of all the wives is necessary unless the consent of any one of them is

unnecessary for any of the reasons specified in the preceding proviso.

Section 8 - Capacity of a female Hindu to take in Iadgptio'n

e ——

: : s | inor has the ca acity to take a
l[ﬁlny female Hindu who is of sound mind and is not a Imlnlnor. B p .

~ son or daughter in adoption:

nd livi he shall not adopt a son or daughter
i i has a husband living, s . _
e t:atl; X Shr(:!sent of her husband unless the husband has completely and
except with the co
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ased to be a Hindu or has been declared by 5

finally renounced the world or has ce
sound mind.)

court of competent jurlsdiction to he of un

1. Substituted by the Personal Laws (Amendment) Act, 2010 vs.e.f, 31,08.2010 for the

following : -
"Any female Hindu-

(a) who Is of sound mind,

(b) who is not a minor, and
(c) who is not married, or if married, whose marriage has been dissolved

or whose husband is dead or has completely and finally renounced the
world or has ceased to be a Hindu or has been declared by a court of

competent jurisdiction to be of unsound mind,

has the capacity to take a son or daughter in adoption.”

Section 9 - Persons capable of giving in adoption

(1) No person except the father or mother or the guardian of a child shall have the

capacity to give the child in adoption.

2[(2) Subject to the provisions of sub-section (4), the father or the mother, if alive, shall

have equal right to give a son or daughter in adoption:

provided that such right shall not be exercised by either of them save with the

consent of the otherunless one of them has completely and finally renounced the
world or has ceased to be a Hindu or has been declared by a court of competent

jurisdiction to be of unsound mind.]

(3) §[=u= *]
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2((4) Where both t

rgnlunced thie worl:e f:ther and mother are dead or have completely and finally

T petent jurisdict or have abandoned the child or have been declared by a court of
ion to be of unsound mind or where the parentage of the child is not

wn, the guardi : ;
kno o fg:rdlan of the child may give the child in adoption with the previous
permission of the court to any person including the guardian himself.]

(5) Before granting permission to a guardian under sub-section (4), the court shall be
satisfied that t-he adoption will be for the welfare of the child, due consideration being for
this purpose given to the wishes of the child having regard to the age and understanding
of the child and that the applicant for permission has not received or agreed to receive
and that no person has made or given or agreed to make or give to the applicant any

payment or reward in consideration of the adoption except such as the court may
sanction.

Explanation.-For the purposes of this section-

(i) the expressions "father" and "mother" do not include an adoptive father and an
adoptive father and an adoptive mother; 3x * *)

#{(ia) "guardian" means a person having the care of the person of a child or of both
his person and property and includes-

(a) a guardian appointed by the will of the child's father or mother; and
(b)a guardian appointed or declared by a court; and]

(i) "court" means the city civil courtora district court within the local limits of whose
jurisdiction the child to be adopted ordinarily resides.

1. Substituted by Act 45 of 1962, section 3, for "sub-section (3)".
2. Substituted by Act 45 of 1962, section 3, for sub-section (4).
3. The word "and" omitted by Act 45 of 1962, section 3.

4. Inserted by Act 45 of 1962, section 3.

5. Substituted by the Personal Laws (Amendment) Act, 2010 w.e.f. 31.08.2010 for the
following : -
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-section (3) and sub-section (4)], the father,

if alive, shall alone have the right to give in adoption, but such right shall not be
exercised save with the consent of the mother unless the mother has completely
and finally renounced the world or has ceased to be a Hindu or has been declared

by a court of competent jurisdiction to be of unsound mind."

"(2) Subject to the provisions of 1[sub

6. Omitted by the Personal Laws (Amendment) Act, 2010 w.e.f. 31.08.2010 for the

following : -

"The mother may give the child in adoption if the father is dead or has completely
and finally renounced the world or has ceased to be a Hindu or has been declared
by a court of competent ju risdiction to be of unsound min_d."

Section 10 - Persons who may be adopted

No person shall be capable of being taken in adoption unless _the following conditions are

* fulfilled, namely:-
(i) he or she is Hindu;
(i) he or she has not already been adopted; -

(iii) he or she has not been married, unless there is a custom or usage applicable to
the parties which permits persons who are married being taken in adoption;

(iv) he or she has not completed the age of fifteen years, unless there is a custom or
usage applicable to the parties which permits persons who have completed the age

of fifteen years being taken in adoption.
L
Section 11 - Other conditions for a valid adoption '

In every adoption, the following conditions must be complied with:-
i) if ion i
(i) if the adoption is of a son, the adoptive father or mother by whom the adoption is

made must : ,
oo e not f.tave a Hindu son, son's son or son's son's son (whether by legitimate
lonship or by adoption) living at the time of adoption;
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(i) if the adoption is of a
adoption is made must no
legitimate blood relationshi

da

: h:s::ter, the adoptive father or mother by whom the

Mo a Hindu daughter or son's daughter (whether by
Yy adoption) living at the time of adoption;

(iii) if the adoption is by a male

adoptive father is at least twenty-o and the person to be adopted is a female, the

ne years older than the person to be adopted;
(iv) if the adoption is b

Y a fem :
adoptive mother is at e ale and the person to be adopted is a male, the

st = :
twenty-one years older than the person to be adopted;
(v) the same child
May not be adopted simultaneously by two or more persons;

(vi) the child to

Sarents or guardibe adopted must be actually given and taken in adoption by the

il frmttre a'n con.cerrTed 1t:;r under their authority with intent to transfer the
amily of its birth}{or in the case of an abandoned child or child whose

arentage i
P g = .not known, from the place or family where it has been brought up] to
the family of its adoption:

PrcTVi.dEd that the performance of datta homam shall not be essential to the
validity of adoption. ' ;

1. Inserted by Act 45 of 1962, section 4.

Section 14 - Determination of adoptive mother in certain cases

(1) Where a Hindu who has a wife living adopts a child, she shall be deemed to be the

adoptive mother.

with the consent of more than one wife, the

(2) Where an adoption has been made
| be deemed to be the adoptive mother and the

seniormost in marriage among them shal

others to be step-mothers.
elor adopts a child, any wife whom he subsequently

(3) Where a widower or a bach .
-mother of the adopted child.

marries shall be deemed to be the step

married woman adopts a child, any husband whom she

' an un
) Vihersc & WIEGRL B d to be the step-father of the adopted child.

marries subsequently shall be deeme
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Section 18 - Maintenance of wife

a Hindu wife, whether married before or

(1) Subject to the provisions of this section, itled to be. malntained by her hushand

after the commencement of this Act, shall be ent

during her life time.

_ _ = b ithout forfeiting
(2) A Hindu wife shall be entitled to live separately from her fiishand ¥

her claim to maintenance-

_ " " reasonable
(a) if he is guilty of desertion, that is to say, of abandoning her W'tbou}:er.
cause and without her consent or against her wish; or-wilfully neglecting her;

(b) if he has treated her with such cruelty s to cause a reasonable apprehension in
her mind that it will be harmful or injurious to live with her husband;

(c) if he is suffering from a virulent form of leprosy;
(d) if he has any other wife living;' ;

() if he keeps a concubine in the same house in which his wife is living or habitually
resides with a concubine elsewhere; :

(f) if he has ceased to be a Hindu by conversion ;fo anc‘)th‘e‘r feligibn; i
(g) if there is any other cause justifying her living separately.

(3) A Hindu wife shall not be entitled to s

. f eparate residence and maintenance from her
husband if she is unchaste or ceases to be

a Hindu by conversion to another religion.

Section 19 - Maintenance of widowed daughter-in-law

Provi d to th,
rovided ang to the extent that she is un

earnij
rnings or other Property or, Where she

able to maintain herself
obtain Maintenance.

h out of her own
as no property of her o

wn, is unable to
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(a) from the est
ate of
her husbang or her fathor or motl
wor, or

(b) from her so
nor daughtaer, | any, or his or iy
er ostato,

(2) Any obligation under g
ub-s
TS o o E]:ctlmn (1) shall not b enforceable If the father-in law |
‘ . ather- A%
Yy Coparcenary Property In his possession ou;cc:f ::l:;:E t‘h’t-

daughter-in-law has not ob
piiE tained a
re-marriage of the daughter-in-law T o A R RIS

c——

section 21 - Dependants defined

———

For the purposes of this Cha "
dscaased:: pter "dependants" means the following relatives of the

(i) his or her father;
(ii) his or her'mother;
(iii) his widow, so long as she does not re-marry;

(iv) his or her son or the son of his predeceased son or the son of predeceased son of
minor;provided and to the extent that he is

f a grandson from his father's or mother's
from the estate of his father or mother

his predeceased son, soO long as he is a
unable to obtain maintenance, in the case o
estate, and in the case of a great grand-son,
or father's father or father's mother;

married daughter of his predeceased son
predeceased son of his predeceased son, sO long as
d and to the extent that she is unable to obtain

d-daughter from her father's or mother's estate
m the estate of her father or mother or

(v) his or her unmarried daughter, or the un

or the unmarried daughter of a

she remains unmarried: provide
e of a gran

maintenance, in the cas
d-daughter fro

and in the case of a great-gran

father's father or father's mother;
able to obtain

to the extent that she is un

(vi) his widowed daughter:provided and

maintenance-

(a) from the estate of her husband, OF
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(b) from her son or daughter if any, or his or her estate; or

(c) from her father-in-law or his father or the estate of either of them;

(vii) any widow of his son or of a son of his predeceased son, so long as she does not
remarry:provided and to the extent that she Is unable to obtain maintenance from

her husband's estate, or from her son or daughter, if any, or his or her estate; or in
the case of a grandson's widow, also from her father-in-law's estate;

(viii) his or her minor illegitimate son, so long as he remains a minor;

(ix) his or her illegitimate daughter, so long as she remains unmarried.
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v)Both In domestic and in international adoption, post-adoption follow-up shall be posted online

in CARINGS;

vi)Real time  online  report generation facility ~ on periodic  basis;

vii)All Specialised Adoption Agencies are connected to CARA online for in-country and inter-

country adoption;

r-—country adoptlon at CARA and distribution

viii)Centralized online receipt of apphcat:on for inte
Agencies (SAASs) by CARA;

of applications  to Specialised Adoption

e in adoption agencies across the country;

ix)Real-time online information of children avallabl
cted in CARINGS for monitoring adoption

x)District Child Protection Units (DCPUs) are conne
programme at the district level;

xi)More streamlined, very transparent adoption programme.

tal to |mplement supervnse monrtor and evaluate the child

CARINGS would be 'instrurnen
delines Governing Adoptlon of

adoption programme in the Country in accordance with Gui
Children, 2015 issued by Government of India.

¢ ok e ok K KK
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LANDMARK JUDGMENTS

e nign Court of Karnataka i [
50 LOUMT OT narnataka in Neelawwa v Shivawwa 1988 (2) HLR 799 o1y, rved ()
4 . ol b cived that

4

irl is conferred i SUCC
co ed an entitlement to succeed the property within the mo Wiy of
) \ 3 L

au ccessi Act despi
| QU Succession Act despite the fact that the property was owned by the
2eceasad by reason of his adoption. n

in -:he' matter of Ashoka Naidu v. Raymond AIR 1976 Cal 272, it was held that after the
.:ompietion of the age of eighteen, a woman gets the capacity to adopt even though she
nerself is unmarried. Where after the adoption, she is married, her husband wo:ld be
step-father and she herself would remain adoptive mother as earlier. Adoption by an
unmarried can also take place despite the fact that she is having an illegitimate child.

The High Court of Bombay in Dashrath Ramchandra Khairnar vs Pandu Chila Khairnar
(1977) 79 BOMLR 426 observed that A married woman has got no right to take in
adoption during the subsistence of the marriage. But where the husband has completely
and finally renounced the world or he had ceased to be Hindu or some competent court
has declared him to be of unsound mind, the wife can adopt.

In the matter of Atul Sashikant Mude v. Niranjana Atul Mude, AIR 1998 Bombay 234,
the Court considered the provisions of the Hindu Adoptions and Maintenance Act, 1956

and held that a Court is empowered to pass interim and ad-interim orders of

maintenance. It was held that the inclusive definition of the ‘maintenance’ under the Act

would include food, clothing, residence, education, medical attendance and treatment.

The Supreme Court in the matter of Mangat Mal (Dead) And Another vs Smt. Punni Devi
(Dead) And Others (1995) 6 SCC 88 held that Obligation of the husband t? payyexsenste;
cannot be deferred till final adjudication of the suit. Nor can husband avoid ol::rdlg::1 I?nthe
pay further sum to his wife towards medical reimbursernent. on the grc.sur:m maedical
amount of interim maintenance being passed included entire expense

treatment.
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THE HINDU MARRIAGE ACT,1955
[Act, No. 25 of 1955 1*

[18th May, 1955]

PREAMBLE

An act to amend and codlfy the law relating to marriage among Hindus.

Be it enacted by Parllament in the Sixth Year of the Republic of India a5 follovss:-

th effect from 1.7.1965 by Regulztion

1. The Act has been extended to Dadra and Nagar Haveli wi
h effect from 1.10.1962 with

6 of 1963, section 2 and Schedule | and to Pondicherry wit
modifications by Regulation 7 of 1963, section 3 and Schedule I.

Section 3 - Definitions

In this Act, unless the context otherwise requires,—
(g) "degrees of prohibited relationship”"—two persons are said to be within the

"degrees of prohibited relationship”—
(i) if one is a lineal ascendant of the other; or
(ii) if one was the wife or husband of a lineal ascendant or descendant of the

other ; or
(iii) if one was the wife of the brother or of the father's or mother's brother or of
the grandfather's or grandmother's brother of the other; or

(iv) if the two are brother and sister;,uncle and niece, aunt and nephew, or
children of brother and sister or of two brothers or of two sisters;

Explanation.—For the purposes of clauses (f) and (g), relationship includes—

(i) relationship by half or uterine blood as well as by full blood;
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(1) illegitimate bloog
relationghy
P as well as leg)t
mate;

(i) relationship by adoption as well as by blood
: ood;

and all terms of relat _
lonship in those clauses shall be construed accordingly

—

section 5 - Conditions for a Hindy Marriage

—

A marriage may be solemnized i |
fulﬁlled, nam e'V' between any two Hindus, if the following conditions are

_‘ (a) neither party has a spouse Iwmg at the time of the marriage; -
o [(u) at-the time of the marrlage nelther party- o

(a) is incapable of giving a valid consent to it in consequence of unsoundness of

mind; or

(b) though capable of giving a Valid "cenée"'!t;_hae been suffering from mental’
disorder of such a kind or to such an extent as to be unfit for marriage and the

procreation of children; or

(c) has been subject to recurrent attacks of insanity * [***],]
(m) the brtdegroom has completed the age of [twenty one years] and the bride, the
age of {[eighteen years] at the time of the'marriage; ° ihe . &

(iv) the parties are not within' the dégrees ‘of prohibited :relationship unless the
custom or usage governmg each of them permlts of a marrlage between the two;

saplndas of each other, unless the custom or usage governing

(v) the parties are not
- eachof them permits-of a marriage between the two;- S——

2[**_*]

1. Substituted by Act 68 of 1976, section % for clause (i) (w.é.f. 27-5-1976)
o . . 9. (w.e.fi29-12-1999) .
| 2. The words "epilepsy" omitted by Act 39 of 1999.-s€C: 2 (w:e.f )
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3. Substituted by Act 2 of 1978, sectlon 6 and Schedule, for "elghteen years" (w.e.f.
1.10.1978.)

4. Substituted by Act 2 of 1978, sectlon 6 and Schedule, for "fifteen years" (w.e.f.
1.10.1978)

S. Clause (vi) omitted by Act 2 of 1978, section 6 and Schedule, (w.e.f. 1.10.1978.)

Section 9 - Restitution of conjugal rights

*[***] When either the husband or the wife has, without reasonable excuse, withdrawn from the

society of the other, the aggrieved party may apply, by petition to the district court, for
restitution of conjugal rights and the court, on being satisfied of the truth of the statements
made in such petition and that there is no legal ground why the application should not be

granted, may decree restitution of conjugal rights accordingly. B

%[Explanation.-Where a question arises whether there has been reasonable excuse for
withdrawal from the society, the burden of proving reasonable excuse shall be on the person

who has withdrawn from the society.]

§[¢*¢]

1. The brackets and figure "(1)" omitted by Act 68 of 1976, section 3 (_w.e._f. 27-5-1976)

2. Inserted by Act 68 of 1976, section 3 (w.e.f. 27-5-1976)

3. Sub-section (2) omitted by Act 68 of 1976, section 3 (w.e.f. 27-5-1976)

Section 10 - Judicial separation

3[(1) Either party to a marriagé, whether solemnised before or after the commencement of this
Act, may present a petition praying for a decree for judicial separation on any of the grounds
specified in sub-section (1) of section 13, and in the case of a wife also on any of the grounds
specified in sub-section (2) thereof, as grounds on which a petition for divorce might have been

presented.]
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(2) Where @ decree for judicial separation hg
the petitioner to cohabit with the fesison s been passeq

of either party and on being satisfieq

B of th
rescind the decree if it considers it just 5 € truth of the state

_.-ﬂ""'-—--__

1. substituted by Act 68 of 1976, section 4
) » for sub-section (
1) (w.e.f. 27-5-1976)

——

section 13 - Divorce

—

(1) Any marriage solemnized, whether before or after the commencement of this Act, may, on a

petition presented by either the husband or the wife, be dissolved by a decree of divorce on the
ground that the other party-

1ry- .
[(i) has, after the solemnization of the marriage, had voluntary sexual inter-course with
any person other than his or her spouse; or *

(ia) has, after the solemnization of the marriage, treated the petitioner with cruelty; or

(ib) has deserted the petitioner for a continuous period of not less than two years
immediately preceding the presentation of the petition; or]

(i) has ceased to be a Hindu by conversion to another religion; or

2((iii) has been incurably of unsound mind, or has been suffering continuously or
mental disorder of such a kind and to such an extent that the

intermittently from
d to live with the respondent.

petitioner cannot reasonably be expecte

Explanation.-In this clause,-

(a) the expression "mental disorder" means mental iliness, arrested or incomplete
development of mind psychopathic disorder or any other disorder or disability of

mind and includes schizophrenia;
means a persistent disorder or

opathic disorder"”
Eychep b-normality of intelligence) which

(b) the expression "P .
her or not including su

disability of mind (whet
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* results in abnormally aggressive or seriously irresponsible conduct on the part of
the other party, and whether or not it requires or is susceptnble to medical

treatment; or]

(iv) has3[***] has been suffering from a virulent and incurabe form of leprosy; or

(v) has3{***] been suffering from venereal disease in a communicable form; or

vi) has renounced the world by enteﬁng any religious order; or

period of seven years or more by those

(vii) has not been heard of as being alive for a
[***]

persons who would naturally have heard of it, had that party been alwe,

${Explanation.-In this sub-section, the expression "desertion" means the desertion

of the petitioner by the other party to the marriage without reasonable cause and
without the consent or against the wish of such party, and includes the wilful
neglect of the petntloner by the other party to the marriage, and its grammatlcal
variations and cognate expressions shall be construed accordingly.] '

ﬁ[#*t]

—[(1A) E:ther party to a marriage, whether solemnlzed before or after the
commencement of this Act, may also present a petition for the dlssolutlon of the
marriage by a decree of divorce on the ground- - :

(i) that there has been no resumption of cohabitation as between the parties to
the marriage for-a period oig[one year] or upwards after the passmg of a decree
for judicial separation in a proceeding to which they were partles or

(ii) that there has been _hb restitution or conjugal fig_lit*s as between the ha&ies to
the marriage for a period of§[one year] or upwards after the passing of a decree
for restitution of conjugal r:ghts ina proceedmg to whlch they were pa rt:es ]

(2) A wife may also preseht a petition for the dissolution of-her'marriage by a decree of divorce
on the ground,-

{i) in the case of any marriage solemnized before the commencement of this-Act that the
husband had married agam before such commencement or that any other wife of the

husband married before such commencement was alwe at the tlme of the solemnization
of the marriage of the petitioner: “
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(ii) thai lh:\ husband Imﬁ, since the solemnization of the marriage, been puilty of ra
sodomy or |bestiality; or} ‘ e
“(iii) that in a suit under section 18 of the Hindu Adoptions and Maintenance Act 1956
(78 of 1956), or in a proceeding under section 125 of the Code of Criminal }’ru‘c::du:n
1973 (2 of 1974) (or under the corresponding section 488 of the Code of Crimina':t
Procedure, 1898 (5 of 1898)], a decree or order, as the case may be, has been passed
against the husband awarding maintenance to the wife notwithstanding that she was
living apart and that since the passing of such decree or order, cohabitation between the

parties has not been resumed for one year or upwards;

(iv) that her marriage (whether consummated or not) was solemnized before she
attained the age of fifteen years and she has repudiated the marriage after attaining that

age but before attaining the age of eighteen years.

Explanation.-This clause applies whether the marriage was solemnized before or after
the commencement*of the Ma rriage Laws (Amendment) Act, 1976 (68 of 1976).

1. Substituted by Act 68 of 1976, section 7, for the clause (i) (w.e.f. 27-5-1976).
2. Substituted by Act 68 of 1976, section 7, for the clause i) (w.e.f. 27-5-1976).
3. Certain words omitted by Act 68 of 1976, section 7 (w.e.f. 27-5-1976).

4. The word "or" omitted by Act 44 of 1964, section 2 (w.e.f. 27-5-1976).

5. Inserted by Act 68 of 1976, section 7 (w.e.f. 27-5-1976).

6. Clause (viii) and (ix) omitted by Act 44 of 1964, section 2 (w.e.f. 20-12-1964).

7. Inserted by Act 44 of 1964, section 2 (w.e.f. 20-12-1964).

8. Substituted by Act 68 of 1976, section 7, for "two years" (w.ef. 27-5-1976).

9. Substituted by Act 68 of 1976, section 7 for "hestiality" (w.e.f. 27-5-1976).

10. Inserted by Act 68 of 1976, section 7 (w.e.f. 27-5-1976).

11. 27th May, 1976.
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Section 138 - Divorce by mutual consent

1 .
[13B. pworce by mutual consent

(1) Subject to the provisions of this Act a petition for dissolution of marriage by a decree
of divorce may be presented to the district court by both the parties to a marriage
together, whether such marriage was solemnized before or after the commencementZof
the Marriage Laws (Amendment) Act, 1976 (68 of 1976), on the ground that they have
been living separately for a period of one year or more, that they have not been able to
live together and that they have mutually agreed that the marriage should be dissolved.

(2) On the motion of both the parties made not earlier than six months after the date of
the presentation of the petition referred to in sub-section (1) and not later than eighteen
months after the said date, if the petition is not withdrawn in the meantime, the court
shall, on being satisfied, after hearing the parties and after making such inquiry as it
thinks fit, that a marriage has been solemnized and that the averments in the petition are
true, pass a decree of divorce declaring the marriage to be dissolved wi_th effect from the
date of the decree.] |

1. Inserted by Act 68 of 1976, section 8.(w.e.f. 27-5-1976) .

2. 27th May, 1976 .

Section 24 - Maintenance pendente lite and expenses of proceedings

Where in any proceeding under this Act it appears to the court that either the wife or the
husband, as the case may be, has no independent income sufficient for her or his su pport
and the necessary expenses of the proceeding, it may, on the application of the wife or
the husband, order the respondent to pay to the petitioner the expenses of the
proceeding, and monthly during the proceeding such sum as, having. regard to the

Petitioner's own income and the income of the respondent, it may seem to the court to
be reasonable,
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- 1["Provided that the

and such monthjy 3PPlication for th +ieel Compendiam
Sum dy € paym

within sixty days . NE the pr ent of the
om OcCeed| _ eXpens

case may be," ] the date of servic "B/ shall, a6 €s of the proceeding

e of Notice op tfar a5 possible, be disposed of
€ Wife or the husband, as the

/__ L ——

1. Inserted by Act 49 of 2001, Section g§ (w.e.f
2. 24-09.500y

sect \ ny and ma'“tenance

, _ if any, the income and other property

uct of the parties and other ci .

_ _ er circumstances of the case], it may
m t ' ’

seem to the C?Urt to be just, and any such Payment may be secured, if necessary, by a

charge on the immovable Property of the respondent

of the applicant, 2 [the cond

(2) If the court is satisfied that there is a change in the circumstances of either party at
any time after it has made an order under sub-section (1), it may, at the instance of

either party, vary, modify or rescind any such order in such manner as the court may
deem just.

(3) If the court is satisfied that the party in whose favour an order has been made under
this section has re-married or, if such party is the wife, that she has not remained chaste,
or, if such party is the husband, that he has had sexual intercourse with any woman
outside wedloc'k, 3 [it may at the instance of the other party vary, modify or rescind any

such order in stich manner as the court may deem just].

i i [ rried" omitted by Act 68 of 1976, section
1. The words "while the applicant remains unma

18 (w.e.f. 27-5-1976).

n 18, for "and the conduct of the parties" (w.e.f.

2. Substituted by Act 68 of 1976, sectip
27-5-1976).
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3. Substituted by Act 68 of 1976, section 18, for "It shall r escind the order” (w.e.f. 27-5-

1976).

Section 26 - Custody of children

ourt may, from time to time, pass such interim
deem just and proper with
r children, consistently with

h application by petition

In any proceeding under this Act, the c
orders and make such provisions in the decree as it may
respect to the custody, maintenance and education of mino

their wishes, wherever possible, and may, after the decree, upo . ith ot
for the purpose, make from time to time, all such orders and provisions WA EcpeELta

the custody, maintenance and education of such children as might have been made tf‘l
such decree or interim orders in case the proceeding fqr obtaining such decr‘t_ee were still
pending, and the court may also from time to time revoke, suspend or vary any such

orders and provisions previously made:
Yiprovided that the application with respect to the maintenance and education of the

minor children, pending the proceeding for obtaining such decree, shall, as far as
possible, be disposed of within sixty days from the date of service of notice on the

respondent.]

1. Inserted by Act 49 of 2001, section 9 (w.e.f. 24-9-2001) .

Section 27 - Disposal of property

In any proceeding under this Act, the court. may make such prdvisions in the deéree as it
deems just and proper with respect to any. property presented, at or about the time of

marriage, which may belong jointly to both the husband and the wife.

Section 28 - Appeals from decrees and orders

!
[28. Appeals from decrees and orders

Y proceeding under this Act shall, subject to the

(1) All decrees made by the court in an
pr
able as decrees of the court made in the exercise

ovisions of sub-section (3), be appeal

366



Justice for Women : Legal Compendium

of its original ci

jlior's ogrdina:lll:n|ziu;:.5d|cu£n' and every such appeal shall lie to the court to which
om the decision

civil jurisdiction. s of the court given In the exercise of its original

iﬁf:tic::?:s:aa::fesuire:i::’huﬂ in any proceeding under this Act under section 25 or

e — ‘:. provisions of sub-section (3), be appealable if they are not

from the decisions of thrv ue a!opea-I shall lie to the court to which appeals ordinarily lie
€ court given in exercise of its original civil jurisdiction.

(3) There shall be no appeal under this section on the subjeét of cost§ on-iy.

(4) Every appeal under this section shall be preferred within a2 [period of ninety days]
from the date of the decree or order. - |

1. Substituted by Act 68 of 1976, section 19, for section 28 (w.e.f. 27-5-1976). L

2. Substituted by Act 50 of 2003, section 5, for "period of thirty days" (w.e.f. 23-12-2003).

section 28A - Enforcement of decrees and orders

All decrees and orders made by the court in any proceeding under this Act shall be

ed in the like manner as the decrees and orders of the court made in the exercise

enforc
of its original civil jurisdiction for the time being in forced.]

Section 29 - Savings

en Hindus before the commencement of this Act, which

(1) A marriage solemnized betwe
not be deemed to be invalid or even to have been invalid by

is otherwise valid, shall _
hereto belonged to the same gotra or pravara or

reason only of the fact that the parties t
to different religions, castes or sub-divisions of the same caste.

belonged
ed to affect any right recognised by

ained in this Act shall be deem
actment to obtain the dissolution of a Hindu

(2) Nothing cont
fter the commencement of this Act.

custom or conferred by any special en
marriage, whether solemnized before ora
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der any law for the time

(3} Nothing contained in this Act shall affect any proceeding un
being in force for dedlaring any matriage to be null and void or for annulling or dissolving
ent of this Act, and

any marriage or for judicial separation pending at the commencem

any such proceeding may be continued and determined as if this Act had not been

passed. _
provisions contained in

(4) Nothing contained in this Act shall be deemed to affect the
the Special Marriage Act, 1954, (43 of 1954) with respect to marriages between Hindus

solemnized under that Act, whether before or after the commencement of this Act.

Section 30 - Repeals

[Rep. by the Repealing and Amending Act, 1960 (58 of 1960), section 2 and First

Schedule].

368



Justice for Women : Legal Compendium

LANDMARK JUDGMENTS

o The Supreme Court in p
r NG,
though the respondent was u"Dnstnnu Vs, Mrs. S, Dastane AIR
conduct of respondent was ngt t¥ of cruelty but appeliant condor::‘g:sltSCIfJM :eld tha:
such as to amount to a revival of origelnal :anus: ‘;f:iil:;“

that Every matrimonial
co
amount to cruelty. Mere t:::fil:]:t; ‘jvhi‘:h May cause annoyance to the other, may not
o rritation '
day-to-day married life, would not amoun:'t:uarrells between spouses, which happen in
cruelty.

The Supreme Court i

need not be pthicalmlf’?::r:andra Vs Aneel Kaur 200 5 DMC 111 SC held that Cruelty

can be legitimately d;'awn tha: (:ndua of spouse same is established and/or an inference

the mind of other s rea-tment of spouse is such that it causes apprehension in
Pouse, about his/her mental welfare, then such conduct amounts to

cruelty.

e The Supreme Court in Suman Kapur vs Sudhir Kapur 2008 DMC 774 SC held that wife
being interested in her carrier only and neglecting her matrimonial obligation as a

continuous act amounts to cruelty.
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THE HINDU SUCCESSION ACT, 1956

[Act, No. 30 of 1956]

[17th June, 1955]

PREAMBLE

An Act to amend and codify the law relating to intestate succession among Hindus.

BE it enacted by Parliament in the Seventh Year of the Republic of India as follows:-

Section 3 - Definitions and interpretations

(1) In this Act, unless the context otherwise requires-

(c) "cognate"-one person is said to be a cognate of another if the two are related oy
blood or adoption but notwholly through males;

(e) "full blood", "half blood" and "uterine blood"-

(i) two persons said to be related to each other by full blood when they are
descended from a common ancestor by the same wife, and by half blood when
they are descended from a common ancestor but by different wives;

(i) two persons are said to be related to each other by uterine blood when they
are descended from a common ancestress but by different husbands;

1
L=}
fia

Explanation.-In this clause "ancestor” includes the father and "ancestress"” t
mother;

Section 6 - Devolution of interest of coparcenary property

e i i
[6 {I). Devolution of Interest in coparcenaries property
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(1) On and -from the com
' : men
a Joint Hindu family govemedc;:ment of the Hindu Succession (Amendment) Act, 2005, in
¥ the Mitakshara law, the daughter of a coparcener shall,-

(a) by birth becom
eaco
parcener in her own right the same manner as the son ;

(b) have tHe same ri
ights in t
had been a son; He Coparceners property as she would have had if she

(c) be subject to the -

that of a son, and anvs:er:e il respect of the said coparceners property as

to includea raf ‘eleérence to a Hindu Mitakshara coparcener shall be deemed
erencetoa daughter of 3 coparcener:

Provided that ; .

disposition or l’:ili.thlng- Contained in this sub-section shall affect or invalidate any

property which '€nation including any partition or testamentary disposition of
Y Which had taken place before the 20th day of December, 2004.

(2) Any property to which a female Hindu becomes entitled by virtue of subsection (1)

_ shall be held by her with the incidents of coparceners ownership and shall be regarded,
r_lotwijchstanding anything contained in this Act or any othér law for the time being in

force in, as property capable of being disposed of by her by testamentary disposition.

(3) Where a Hindu dies a_lfter the commencement of the Hindu Succession (Amendment)
Act, 2005, his interest in the property of a Joint Hindu family governed by the Mitakshara
law, shall devolve by testamenté_ry or intestate succession, as the case may be, under this
Act and not by survivorship, and the coparceners property shall be deemed to have been

divided as if a partition had taken place and,--
(a) the daughter is éllotted the same share as is allotted to a son;

(b) the share of the pre-deceased son or a pre-deceased daughter, as they would
ad they been alive at the time of partition, shall be allotted to the surviving

have got h
-deceased son or of such pre-deceased daughter; and

child of such pre
_deceased child of a pre-deceased son or of a predeceased
had he or she been alive at the time of the

(c) the share of the pre
|d of the pre-deceased

daughter, as such child would have got .
partition, shall be allotted to the child of such pre-deceased chi
so or a pre-deceased daughter, as the case may be.

purposes df this sub-section, the interest of a Hindu

ion.—- For the - :
Explanatior: Il be deemed to be the share in the property that

Mitakshara coparcener sha
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rtition of the property had taken place

would have been allotted to him If a pa
o of whether he was entitled to claim

immediately before his death, Irrespectiv
partition or not.

(4) After the commencement of the Hindu succession (Amendment) Act, 2005, no court
shall recognize any right to proceed against a son, grandson or great-grandson for the

recovery of any debt due from his father, grandfather or great gfandfﬂther solely on the
ground of the pious obligation under the Hindu law, of such son, grandson or great-

grandson to discharge any such debt:

d before the commencement of the

Provided that in the case of any debt contracte - D
g contained in this sub-section shall

Hindu Succession (Amendment) Act, 2005, nothin

affect—

(a) the right of any creditor to proceed against the son, g.randson or great-

grandson, as the case may be; or

n satilsfaction of, any such debf, and any
ble under the rule of pious obligation in
it would have been enforceable as if

(b) any alienation made in respect of or i
such right or alienation shall be enforcea

the same manner and to the same extent as
the Hindu Succession (Amendmént) Act, 2005 had not been enacted.

Explanation.—For the purposés of cléUse (a), the expression "son", "grandson" or
"great-grandson" shall be deemed to refer to the son, grandson or great-grandson, as
the case may be, who was born or adopted prior to the _commencément of the Hindu

Succession (Amendment) Act, 2005. '

(5) Nothing contained in this section shall apply to a partition, which has been effected
before the 20th day of December,2004 - - |

| Explanation- For the pUrpos_eS'of this section "partition" means ény partition made by
execution of a deed of partition duly registered under the Registration Act, 1908 or
partition effected by a decree of a court.] - e |

- Slubs?ituted- vide Hindu Succession (Amendment) Act, 2005. Previous text was When a
:::et:el:t'::uadl:jistaalfzzg:: e commencement of.this Act, having at the time of his death an
by surviv e upon.theczsar.c?ners |:Jrol:le.rtyf his interest in thg p_roperty shall devolve
difth s Acts Brsutaad _rvr.wng members of the’;oparcene'rs'and not in accordance

ided that, if the deceased had left him surviving a female relative
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specified i '
t:f:m X mhclfass | of the Schedule or a male relative specified in that class who claims
ugh such female relative, the interest of the deceased in the Mitakshara coparceﬁers
ro i
p per'ty' shall devolve by testamentary or intestate succession, as the case may be
under this Act and not by survivorship. ’

Explanation 1.-For the purposes of this section, the interest of a Hindu Mitakshara
coparcener shall be deemed to be the share in the property that would have been
allotted to him if a partition of the property had taken place immediately before his
death, irrespective of whether he was entitled to claim partition or not. Explanation
2.-Nothing contained in the proviso to this section shall be construed as enabling a
person who has separated himself from the coparceners before the death of the
deceased or any of his heirs to claim on intestacy a share in the interest referred to

therein.

Section 14 - Property of a female Hindu to be her absolute Property

Female Hindu, whether acquired before or after the

(1) Any property possessed by a
by her as full owner thereof and not as a limited

commencement of this Act, shall be held

owner.

Explanation.—In this sub-section, "property" includes both movable and immovable

uired by a female Hindu by inheritance or devise, or at a partition, or in
any person, whether a relative or not,

n skill or exertion, or by purchase or by
and also any such property held by

property acq
lieu arrears of maintenance, of by gift from
before, at or after her marriage, or by her ow
r manner whatsoever,

prescription, or in any othe
y before the commencement of this Act.

her as stridhana immediatel

hall apply to any property acquired by way of

t or under a decree or order of a civil court or
he decree, order

(2) Nothing contained in sub-section (1) s
gift or under’a will or any other instrumen
under an award where the terms of the gift, will or other instrument or t

or award prescribe a restricted estate in such property.
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Section 15 - General rules of succession in the case of female Hindus

(1) The property of a female Hindu dying intestate shall devolve according to the rules et

out in section 16.—

(a) firstly, upon the sons and daughters (including the children of any pre-deceased

son or daughter) and the husband;
(b) secondly, upon the heirs of the hushand,;
(c) thirdly, upon the mother and father;
(d) fourthly, upon the heirs of the father; and
(e) lastly, upon the heirs of the mother.
(2) Notwithstanding anything contained in sub-section (1),-

(a) any property inherited by a female Hindu from her father or mother shall devolve,
in the absence of any son or daughter of the deceased (including the children of any
pre-deceased son or daughter) not upon the other heirs referred to in sub-section (1)
in the order specified therein, but upon the heirs of the father; and

(b) any property inherited by a female Hindu from her husband or from her father-in-
law shall devolve, in the absence of any son or daughter of the deceased (including
the children of any pre-deceased son or daughter) not upon the other heirs referred
to in sub-section (1) in the order specified therein, but upon the heirs of the husband.

Section 16 - Order of succession and manner of distribution among heirs of a female Hindu

The order of succession among the heirs referred to in section 15 shall be, and the
dictribution of the intestates property among those heirs shall take place, according
to the following rules, namely:--
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Rule 1.—Among the heirs sPeclfied in sub-seetion (1) of section 15, those In one entry
shall be preferred tq those | any succeading entry and those Including In the same
entry shall take simultane‘ouslv.
RUIe_ 2.=If any son Or daughter of the Intestate had pre-deceased the intestate
leaving his or her OWn children allve at the time of the Intestate’s death, the children

of such son or daughter shall take between them the share which such son or
daughter would have taken if living at the intestate’s death.

Rule 3.—The devolution of the Property of the intestate on the heirs referred to in

clauses (b), (d) and (€) of sub-section (1) and in sub-section (2) of section 15 shall be
in the same order anq according to the same rules as would have applied if the
property had been the father’s or the mother’s or the husband’s as the case may be,

and such person hag died intestate in respect thereof immediately after the
intestate’s death.
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o The Supreme Court in M. Yogendra
ALLMR(SC) 490, held : .and Ors. Vs. Leelamma .
further hold that the tzf;\,::e Act |nd|sp'utablv would prevail over :hned H?r:i 2010(3)
retrospective in operation ancljons of Section 8 of the Hindu Succession ActuaLaw' )
8, WherE SHEEASon: where a male Hindu died before the Act came intc:ef e
R — pened before the Act. Section 8 of the Act wi oree
. will have no

o The Supreme Court i
in Anar Devi and Ors i i
AIR20065C3332 held that accordin s, Vs. Parmeshwari Devi and Ors.
| _ - g to Section 6 of the Act when a coparcener dies
eaving behind any female relative ified i
- = ' specified in Class | of the Schedule to the Act or male
relative specified in that class claiming th i i
rborestin s g through such female relative, his undivided
" |ta.kshara coparcenary property would not devolve upon the surviving
pajrcener, by survivorship but upon his heirs by intestate succession. Explanation 1 to
Section 6 of the Act provides a mechanism under which undivided interest of a deceased
coparcener can be ascertained and, i.e., that the interest of a Hindu Mitakshara
coparcener shall be deemed to be the share in the property that would have been
allotted to him if a partition of the property had taken place immediately before his
death, irrespective of whether he was entitled to claim partition or not. It means for the
purposes of finding out undivided interest of a deceased coparcener, a notional partition
has to be assumed immediately before his death and the same shall devolve upon his
heirs by succession which would obviously include the surviving coparcener who, apart

from the devolution of the undivided interest of the deceased upon him by succession,
m his undivided interest in the coparcenary property which

Supreme Court in R. Mahalakshmi Vs. A.V.
“perusal of the aforesaid provision of

aughters who have got married prior to 1989

law makes it abundantly clear that the d
but the daughters who got married after 1989

may not have equal share as that of a son -
of a son. In other words, daughters who got married after

would have equal share as that ] "
1989 would be treated at par wit hare in the property.

would also be entitled to clai
he could have got in notional partition. The

Anantharaman and Ors. (2009)95CC52 held that:

h son having the same s
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THE MARRIED WOMEN'S PROPERTY ACT,

[Act, No.3 of 1874 ]

[ 24 th February, 1874]

PREAMBLE
women, for other purposes.

An Act to exploin ond cmend the law relating 10 certain married
provision as hereinafter appears for

d before the first day of January,
re or after that day:

Prezmble— Wheress it is expedient to make such
the enjoyment of weges and eamings by women marrie
1866 , znd for insurznces on lives by persons married befo
( 10 of 1865 J, Sec. 4 , it is enacted
e property of the person
y act in respect of hisor

And wherezs by the Indian Succession Act, 1865
th=t no person sh all by marriages acquire any interest in th
v/hom he or sh e marries, nor become incapable of doing an
her owm property, which heorshe could have done, if unmarried:
en to whose marriages it applies are
d by them, and their husbands
operty, but the said Act does
of the debts of their wives

And whereas by force of the said Act all wom
absolute owners of all property vested in, or acquire
do not by their marriage, acquire any interest in such pr

not protect such husbands from liabilities on account

contracted before marriage, and does not expressly provide, for the enforcement of

claims by or against such wives;

" It is hereby enacted as follov/s:—

1. The relevant provision of the Indian Succession Act, 1925 ( 39 of 1925).

Section 1 - Short title

This Act may be called the Married Women's Property Act, 1874
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e
section 2 - Extent and application

husband, at the time
of such marriage, professed any of those religions.

And the %[State Gover
from the passing of thir::i::_},,.m?y fm“.‘ time to time, by order, either retrospectively
the provisions of this Act them: c:pecnvelv. exempt from the operation of all or any of
tribe, to whom it may consider i mbers of any race, sect or tribe or part of a race, sect or
sider it impossible or inexpedient to apply such provisions.

The %[State Gover
[ ; Nment] may also revoke any suchorder, but not so that the
revocation shall have any retrospective effect

All orders and revocations under this section shall be published in the Official Gazette.

é[* * % %)

1. Substituted by the Married Women's Property (Extension) Act, 1959 (61 of 1959),
Sec. 2 (w.e.f. 1st March, 1960).

2. The original words "G.G. in C" have successively been amended by Act 38 of 1920 the
A.0.1937, and the A.O. 1950 to read as above.

3. The last paragraph rep. by Act 39 of 1925, Sec. 392 and Sch. IX.

Section 3 - Commencement [Repealed]

Rep. by the Repealing Act, 1876 (12 of 1876), Sec. 1 and Schedule.
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Section 4 - Married women's earnings to be their separate property

The wages and earnings of any married woman acquired or gained by her after the

passing of this Act, in any employment, occupation or trade carried on by her and not by
her husband,

and also any money or other property SO acquired by her through the exercise of any
literary, artistic or scientific skill,

and all savings from and investments of such wages, earnings and property,

shall be deemed to be her separate property, and her receipts alone shall be good
discharges for such wages, earnings and property.

Section 5 - Married women may effect policy of insurance

Any married woman may effect a policy of insurance on her own behalf and
independently of her husband; and the same and all benefit, thereof, if expressed on the
face of it to be so effected, shall enure as her separate property, and the contract
evidenced by such policy shall be as valid as if made with an unmarried woman.

Section 6 - Insurance by husband for benefit of wife

1 [(1) A policy of insurance effected by any married man on his own life, and expressed on
the face of it to be for the benefit of his wife, or of his wife and children, or any of
them, shall ensure and be deemed to be a trust for the benefit of his wife, or of his wife
and children, or any of them, according to the interest so ekpi‘essed, and shall not, so

long any object of the trust remains, be subject to the control of the husbands or to his
creditors, or form part of his estate.

When th i
o en the ?um secured b?r the policy becomes payable, it shall, unless special trustees are
y appointed to receive and hold the same, be paid to the Official Trustee of

the 2 [State] i i e ; :
[State] in which the office at which the Insurance was effected is situated, and shall

be received and held by hi
y him upon the trusts : .
are then existing. expressed in the policy, or such of them as
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And in reference to such sum he shall stand in the same position in all respects as if he
had been duly appointed trustee thereof by a High Court, under Act No. XVII of 1864 2 [to
constitute an Office of Official Trustee], Sec. 10.

Nothing herein contained shall operate to destroy or impede the right of any creditor to
be paid out of the proceeds of any policy of assurance which may have been effected

with intent to defraud creditors.

4 : . ' T
[(2) Notwithstanding anything contained in Sec 2, the provisions of sub-section (1) shall
apply in the case of any policy of insurance such as is referred to therein which effected,—

(a) by any Hindu, Muhammedan, Sikh or Jain--

(i) in Madras, after the thirty-first day of December, 1913, or

(ii) in any other territory to which this Act extended immediately before the
commencement of the Married Women's Property (Extension) Act, 1959, after
the first day of April, 1923, or

(iii) in any territory to which this Act extends on and from the commencement of
the Married Women's Property (Extension) Act, 1959,

(b) by a Buddhist in any territory to which this Act extends, on or after the
commencement of the Married Women's Property (Extension) Act, 1959:

Provided that nothing herein contained shall affect any right or liability which has

accrued or been incurred under any decree of a competent Court passed—
(i) before the first day of April, 1923, in any case 10 which sub-
clause (i) or sub-clause (i) of Cl. (a) applies ; or

(i) before the commencement of the Married Women's Property (Exterision)
Act, 1959, in any case to which sub-clause (iii) of Cl. (a) or Cl. (b) applies.]

1. Re-numbered as "sub-section (1) of that section by Act 13 of 1923, Sec. 2.

2.The word "Presidency” has been sucessively amended -by the A0, 1937, the
A.O. 1950 and the Adaptation of Laws (No. 2)Order, 1956.

3. See relevant provisions of the Official Trustees Act, 1913 (2 of 1913).
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4. Substituted by the Married Women's Property (Extenslon) Act, 1959 (61 of 1959),

Sec. 3 (w.e.f. 1st March, 1960).

Section 7 - Married women may take legal proceedings

A married woman may maintain a suit in her own name for the recovery offPI'OPEftV of
any description which, by force of the said indian Succession Act, 1865 (10 of 1866) or of

this Act, is her separate property; and she shall have, in her own‘ poss ?ame
remedies, both civil and criminal, against all persons, for the protection O, seottar

such property, as is she were unmarried, and she shall be liable to such suits, pro-cesses
and orders in respect of such property as she would be liable to if she werée unmarried.

Section 8 - Wife's liability for post-nuptial debts

re or after the first day of January, 1866)
enters into a contract with her with
rising out of such contract

If a married woman (whether married befo
if any person en

possesses separate property, and
h that her obligation a

reference to such property, or on the fait
will be satisfied out of her separate property, such personshall be entitled to sue her, and

to the extent of her separate property, to recover against her whatever he might have

recoveréd in such suit had she been unmarried at the date of the contract and continued

unmarried at the execution of the decree :
1 [provided that nothing herein contained shall—

(a) entitle such person to recover anything by attachment and sale or otherwise
out of any property which has been transferred to a woman or for her benefit on
condition that she shall have no power during her marriage to transfer or charge
the same or her beneficial interest therein, or

(b) affect the liability of a husband for debts contracted by his wife's agency

expressed or implied.]

1. Substituted by Act 21 of 1929, Sec. 2, for the original proviso.
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—
section 9 - Husband not llable o wife's ante-nuptial debts

p——

A husband marrled after the thirty-first day of December, 1865 sh all not by reason only
of such marriage be llable to tho debts of hi s wife contracted before marriage, but the
wife sh all be liable t

O be sued for, and sh all, to the extent of her separate property, be
liable to satisfy such debts as ifheh

ad continued unmarried;

Provided that nothing conta

into which a husband ma
consideration of hi s wife's a

Ined in this section sh all}{* * *] invalidate any contract

Y, before the passing of this Act, have entered in
nte-nuptial debts.
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ACT, 19862
THE MUSLIM WOMEN (PROTECTION OF RIGHTS ON DIVORCE)

[Act, No. 25 of 1986)

PREAMBLE
/im women who have been divorced by, or have
S

An Act to protect the rights of Mu matters connected therewith, or

obtained divorce from their husbands and to pr ovide for

incidental thereto.
seventh year of the Republic of India as follows:-

BE it enacted by Parliament in the Thirty-

. g 9, 1986 and was
1. The Act received the assent of the President of India on May 1

published in the Gazette of India Extra-Ord., Part II, Sec. 1.

Section 1 - Short title and extent

(1) This Act may be called the Muslim Women (Protection of Rights on Divorce) Act, 1986

(2) It extends to the whole of India except the State of Jammu and Kashmir.

Section 2 - Definitions

In this Act, unless the context otherwise requires.--

(a) "divorced woman" means a Muslim woman who was married according to Muslim
law, and has been divorced by, or has obtained divorce from her husband in

accordance with Muslim law;
(b) "iddat period" means in the case of a divorced woman,--

(i) three menstrual courses after the date of divorce, if she is subject to

menstruation; and

(ii) three lunar months after her divorce, if she is not subject to menstruation; and
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(ill) If she is o
*ncel
and the delj Nte at the time of her gjy
orce, the period between the divorce

ve
earlier; ¥ of her chjiy or the t
ermination of her pregnancy, whichever is

(b) "Magistrate"
Means 3
h Magis
the Code of Criming| p"OCEdu,.i ;':;E of the First Class exercising jurisdiction under
* 2973 In the area where the divorced woman resides.

(d) "prescribed"
means Prescribeqd by rules maq
ade under this Act.

(1) Notwithstanding anythj
divorced wom Ytiing contained in any oth ‘ T
an shall be entitled to-- Y other law for the time being in force, 2

(a) a reasonable and faj ;
within the idd ) fair provision and maintenance to b d i h
at period by her former husband BiEE bS] Bl Te
and;

(b) where she hersel O

saaeonable & -y f :r;a"n.ta'"s the children born to her before or after her divorce, 2
husband for a pEFiOdp f vision and maintenance to be made and paid by her former
OF two years from the respective dates of birth of such children;

c) an amoun
:-) - t eflual to the sum of mahr or dower agreed to be paid to her at her
ime or her marriage or at any time thereafter according to Muslim law; and

(d) all the properties given to her before or at the time of marriage or after her
marriage by her relatives or friends or the husband or any relatives of the husband or

his friends.

(2) Where a reasonable and fair provision and maintenance or the amount of mahr or
e or paid or the properties referred to in clause (d) of sub-

dower due has not been mad
section (1) have not been delivered to a divorced woman on her divorce, she or any one
If, make an application to a Magistrate for an

duly authorised by her may, on her beha
rovision and maintenance, mahr or dower or the delivery of

order for payment of such p

properties, as the case may be.
-section (2) by a divorced woman, the

(3) Where an application has been made under sub

Magistrate may, if he is satisfied that--
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has falled or neglected to make or pay her

(a) her husband having sufficient means,
n and maintenance for her and

within the iddat period a reasonable and falr provisio
the children; or

hr or dower has not been paid or that the

(b) the amount equal to the sum of ma
.section (1) have not been delivered to her,

properties referred to in clause (d) of sub
e filing of the application, directing her
fair provision and maintenance to the
having regard to the needs of the

make an order, within one month of the date of th
former husband to pay such reasonable and f

divorced woman as he may determine as fit and proper
divorced woman, the standard of life enjoyed by her during her marriage and the means

of her former husband or, as the case may be, for the payment of such mah or deWer *
the delivery of such properties referred to in clause (d) of sub-section (1) to the divorced

woman:

s it impracticable to dispose of the application

Provided that if the Magistrate find
d by him, dispose of the

within the said period, he may, for reasons to be recorde
application after the said perlod

(4) If any person against whom an order has been made under sub-section (3) fails
without sufficient cause to comply with.the order, the Magistrate may issue a warrant for
levying the amount of maintenance or mahr or dower due in the manner provided for
- levying fines under the -Code of Criminal Procedure, 1973 (2 of 1974) and may sentence
such person, for the whole or part of any amount remaining unpaid after the execution of
the warrant, to imprisonment for a term which may extend to one year or until payment
if s sooner made subject to such person being heard in defence and ‘the sald sentence

) being imposed according to the prov15|0ns of the said Code.

Section 4 - Order for pe_yment-of_'lﬁlainténenee '

" (1) Notwithstanding anything contained in the foregoing provisions of this Act or in any
other law for the time being in force, where a Magistrate is satisfied -that a divorced
woman has not re-married and is not able to maintain herself after the iddat period, he

~may make an order d:rectlng such of her relatives as would be entitled to inherit her
property on her death accordlng to Muslim Iaw 'to pay such reasonable and fair
maintenance to her as he may determine fit and proper hawng regard to the needs of

:::a:‘:Z;c::c::c_t;;:;;shzn?a:dard o-f life enjoyed by her during her marriage and the

uch maintenance shall be payable by such relatives in the
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proportions in which they he m
A Would o
6 B orifars ul Inherit her Property and at such periods as 2y

Provided that where suc

h divo
only such children to pa reed woman has children, the Magistrate shall order

Y maint
enance to her, and in the event of any such children

by him be paid by such of
the means of paying the
order.

the O’fher relatives as may appear to the Magistrate to have
Sa8me in such proportions as the Magistrate may think fit to

(2) Where a divorced woman is unable to
mentioned in sub

: maintain herself and she has no relative as
"section (1) or such relatives or any one of them have not enough
means to pay the maintenance ordered by the Magistrate or the other felativés have not
the means to pay the shares of those relatives whose shares have been ordered by the
Magistrate to be paid by such other relatives under the proviso to sub-section (1), the
Magistrate may, by order direct the State Wakf Board established under section 9 of the
Wakf Act, (29 of 1954), or under any other law for the time being in force in a State,
functioning in the area in which the woman resides, to pay such maintenance as
determined by him under sub-section (1) or, as the case may be, to pay the shares of
such of the relatives who are unable to pay, at such periods as he may specify in his

order.

Section 5 - Option to be governed by the provisions of Section 125 to 128 of Act 2 of 1974

If, on the date of the first hearing of the application under sub-section (2) of section 3, a
divorced woman and her former husband declare, by affidavit or any other declaration in
writing in such form as may be prestribed, either jointly or separately, that they would
prefer to be governed by the provisions of Sections 125 to 1-28 ?f the Code of Criminal
Procedure, 1973 (2 of 1974); and file such affidavit or declaration in the Court hearing the

application, the Magistrate shall dispose of such application accordingly.
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first hearing of the

es of this section, "date of the
e of the respondent

Explanation.— For the purpos
d in the summons for the attendanc

application" means the date fixe
to the application.

Section 6 - Power to make rules

(1) The Central Government may, by notification in the official Gazette, make rules for

carrying out the purposes of this Act.
e foregoing power, such rules may provide

(2) In particular and without prejudice to th
for—
o be filed under Section 5;

er declaration in writing t

(a) the form of the affidavit or oth

isposing of applications under

followed by the Magistrate is d
to such applications, dates of

rving of notices to the parties
d other matters;

(b) the procedure to be
this Act, including the se
hearing of such applications an
matter which is required to be or may be prescribed.'

ade under this Act shall be laid, as soon as may be after it is made, before
hile it is in session, for a total period of thirty days which may
n or in two or more successive sessions, and if, before
diately following the session or the successive sessions

dification in the rule or both Houses agree
y in such

(c) any other

(3) Every rule m
each House of parliament, W

be comprised in oneé sessio
the expiry of the session imme

aforesaid, both Houses agree in maki
that the rule should not be made, the rule shall, thereafter, have effect onl

modified form or be of no effect, as the case may be, so, however, that any such
modification or annulment shall be without prejudice to the validity of anything

previously done under that rule.

ng any mo

Section 7 - Transitional provisions

n 127 of the

Every application by a divorced woman under Section 125 or under sectio
rate or the

c - -
cz:;n :f Criminal Procedure, 1973 (2 of 1974), pending before a Magist
n ; i
e tf)e;:nt of .ﬂ."s Act, shall, notwithstanding anything contained in that Code and
ccord : provisions of section 5 of this Act, be disposed of by such Magistrate in
rdance with the provisions of this Act.
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THE MUSLIM PERSONAL LAW (SHARIAT) APPLICATION ACT, 1937%

[Act, No. 26 of 1937]

[7th October, 1937]

PREAMBLE

2[*****

2[* * * * *]; It is hereby enacted as follows:--

1.For Statement of Objects and Reasons, see Gazette of India, 1935, Pt. V, P. 136., and for
Report of Select Committee, see Gazzette of India, 1937, Pt. V, p. 235.

2.The words "in the Provinces of India" omitted by the Adaptation of Laws Order, 1950.

Section 1 - Short title and extent

(2) It extends’to the whole of India*[except the State of Jammu and Kashmir][* * * * *]

1. Extended to the Pondicherry by Act 26 of 1968, sec. 3 and Part |, subject to the
following modifications:--"Provided that nothing contained in this Act shall apply to the
Renoncants of the Union territory of Pondicherry".

3. The words "excluding the North-West Frontier Province" omitted by the Indian
Independence (Adaptation of Central Acts and Ordinances) Order, 1948.

Section 2 - Application of Personal law to Muslims

Notwithstanding any custom or usage to the contrary, in all questions (save questions
relating to agricultural land) regarding intestate succession, special property of females,
including personal properly inherited or obtained under contract or gift or any other
provision of Personal Law. marriage, dissolution of marriage, including talag, ila, zihar,
lian, khula and mubaraat, maintenance, dower, guardianship, gifts, trusts and trust
properties, and wakfs (other than charlties and charitable institutions and charitable and
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e partles are Muslims shal
religlous endowments) the rule of docislon In cases where the partles i s

be the Muslim Personal Law (Sharlat),

Secction 3 - Power to make a declaration

() that he Is a Muslim, and

ds].
(c) that he Is a resident of*[the terrltorles to which this Act exten ]

2 shall apply to the
2[the provislons of this section], and thereafter the provisions qf Sie":t’;:ition " tfle it
declarant and all his minor children and their descendants as If in a |

enumerated therein adoption, wills and legacles were also specified.

2. Substituted by Act 16 of 1943, sec. 2, for "this Act"

Section 4 - Rule-making power

(2) In particular and without prejudice to the generality of the foregoing powers, such
rules may provide for all or any of the following matters, namely:--

(b) for prescribing the fees to be paid for the filing of declarations and for the
attendance at private residences of any person in the discharge of his duties under

this Act; and for prescribing the times at which such fees shall be payable and the
manner in which they shall be levied.

2((4) Every rule made by the State Government under this Act shall be'laid, as soon as it is
made, before the State Legislature.]

1. Inserted by Act 20 of 1983,
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—

section 5 - Dissolution of marriage by Court In certain clreumstances

ar———

led b
[Repealed by the Dissolution of Muslim Marrlages Act, 1939 (8 of 1939), sec. 6.]

—

section 6 - Repeals

—

1[(The u::ldermentloned Provisions] of the Acts and Regulations mentioned below shall be
repea|9d in so far as they are inconsistent with the provisions of this Act, namely:-—-

(2) Section 16 of the Madras Civil Courts Act, 1873 (3of 1873);
2[* * % ¥k :I:] . ‘
(5) Section 5 of the Punjab Laws Act, 1872 (4 of 1872);
(7) Section 4 of the Ajmefe"Laws Regulation, 1877 lRég. 3 of 1877).

1. Substituted by Act 16 of 1943,. sec. 3, for “Provisions“.

391



Justice for Women : Legal C""’Pf-’ndium
THE INDIAN CHRISTIAN MARRIAGE ACT, 1872
[Act No. 15 of 1872)

[18th July, 1872]

PREAMBLE :
An Act to consolidate and amend the law relating to the solemnization in India of the marriages
of Christians.

the law relating to the solemnization

Whereas it is expedient to consolidate and amend
in India of the marriages of persons professing the Christian religion;

It is hereby enacted as follows:--

Section 10 - Time for solemnizing marriage ; .

Every marriage under this Act shall be solemnized between the hours of six in the

morning and seven in the evening:
Exceptions. -—Provided that nothing in this sec_tion shall apply to--
(1) a Clergyman of the Church of England solemnizing a marrlage under a

special license permrttmg him to do so at any hour other than between six
in the morning and seven in the evening, under the hand and seal of the

Anglican Bishop of the Diocese or his Commissary, or
(2) a Clergyman of the Church of Rome solemnizing a marriage between
the hours of seven in the evening and six in the morning when he has
received a general or special license in that behalf from the Roman

Catholic Bishop of the Diocese or Vicariate in which such marriage is so
solemnized, or from such person as the same Bishop has authorized to

. 1
grant such license, “[or

(3) a Clergyman of the Church of Scotland solemnizing a marriage
according to the rules, rites, ceremonies and customs of the Church of

Scotland].

1. Inserted by Act 2 of 1891, section 2.
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section 11 - Place for solemnizing Mmarriage

No Clergyman of the Church of
than a churchi{where worshj
England],

England shall solemnize 2 marriage in any place other
P Is generally held according to the forms of the Church of

i 1 s g .
unless there is no {such] church within five miles distance by the shortest road
from such place, or
unless he has received a special license authorizing him to do so under the hand
and seal of the Anglican Bishop of the Diocese or his Commissary.

Fee for special license.--For such special license, the Registrar of the Diocese may charge

such additional fee as the said Bishop from time to time authorizes.

1. Inserted by section 3, ibid.

Section 19 - Consent of father, or guardian, or mother

The father, if living, of any minor, or, if the father be dead, the guardian of the person of
such minor, and, in case there be no such guardian, then the mother of such minor, may
give consent to the minor's marriage,

and such consent is hereby required for the same marriage, unless no person authorized
to give such consent be resident in India.

Section 25 - Solemnization of marriage

—

After the issue of the certificate by the Minister, marriage may be solemnized between
the persons therein described according to such form or ceremony as the Minister thinks
fit to adopt:

Provided that the marriage be solemnized in the presence of at least two
witnesses besides the Minister.
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—

Section 26 - Certificate volid If marriage not solemnized within two months

——

Whenever, a marriage it not solemnized within two months after the date of the
certificate issued by such Minister as aforesaid, such certificate and all proceedings (if
any) thereon shall be void,

and no person shall proceed to solemnize the said marriage until new notice has beep
given and a certificate thereof issued in manner aforesaid.
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on
(1) A marriage lw)r\
armage Officer under this Act shall be solemnized at the

Icer wi
the presence of at |east three Witnesses e

the witnesses, either of the parties shall interpret or cause to be interpreted the
declaration in a language which the Marriage Officer, or, as the case may be, such
witness understands.

Section 15 - Validity of foreign marriages in India

Subject to the other -pr0visicins contained in this Act, a marriage solemnized in the
manner provided in this Act shall be good and valid in law. |
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Secti .
ion 18 - Matrimonial reliefs to be under Speclal Marrioge Act, 1954

(1) Subject to theother provisions contalned In this sectlon, the provisions of Chapters IV,
V,VI and VIl of the Special Marrlage Act, 1954 (43 of 1954) shall apply Inrelation to
marriages solemnized under this Act and to any other marriagesolemnized in a foreign
country between parties of whom one at least Is acitizen of India as they apply in relation

to marriages solemnised under thatAct.
red to in this sub-section, section

Explanation.—Inits application to the marriages refer
954) shall be subject to the

24 ofthe Special Marriage Act, 1954 (43 of 1
followingmodifications, namely:--

(i)the reference in sub-section (1) thereof to clauses (a), (b), (c) and (d) ofsection
4 of that Act shall be construed as a referenceto clauses (a), (b), (c) and (d)

respectively of section 4 of this Act, and

* (ii)nothing contained in section 24 aforesaid shall apply to any marriage-

(a)which is not solemnized under this Act; or

(b)which is deemed to be solemnized under this Act by reason of the

provisionscontained in section 17:

Providedthat the registration of any such marriage as is referred to in sub-
clause (b)may be declared to be of no effect if the registration was in

contravention ofsubsection (2) of section 17.

(2)Every petition for relief under Chapter V or Chapter Vi .of the Special MarriageAct,
1954 (43 of 1954) as made applicable to the marriages referred.to insub-section (1), shall
be presented to the district court within the locallimits: of whose ordinary civil

jurisdiction--
_(a)the respondent is residing at the time of the presentation of the petition; or
(b)the husband and wife last resided to'gether; orﬂ | '

~ (c)the petitioner is residir_lg at the time of the presentation of the petition,provided
that the respondent is at that time residing o_uts_idelhdia. o o
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Explanation.--Inthis Sectiop,

SpecialMarriage Act, 1954

8L, except where..
(i)the parties to the ma

: rrlage are diuis
of the petition; or Omiciled in India at the time of thepresentation

(ii)the petitioner, being the wife
themarriage and has been regjg;

» Was domiciled in India i
years immediately Preceding thep

s mmediately before
N8 in Indiafor 3 period of

not less than three

(c)to make any decree' of nullity of marriage in respect of a void marriage,
exceptwhere; -
(i)either of the parti€s to the. marriage is domici

led in India at the time of
thepresentation of the petition; or - - -

(ii)the marriage was solemnized under this Act and the petitioner is residing
inindia at the time of the presentation of thepetition,

(d)to grant any other relief under Chapter V or Chapter VI of the Special MarriageAct,
1954 (43 of 1954) except where the petitioneris residing in India at the lime of the
presentation of the petition.

(4)Nothing contained in sub-section (1) shall authorise any court to grant anyrelic.af u:f:;
this Act in relation to any marriage in a foreign country notsolemnized undc?;ien; iun e
grant of relief in respect of such marriage(whether on any of thj ? "OUT:]ZSE: 2?13 other law
Special Marriage Act, 1954 (430of 1954) or otherwise is provided for u

for the time being inforce.
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Section 19 - Punishment for bigamy

T —

(1) Any person whose marriage is solemnized or deemed to have been solemnized under
this Act and who, during the subsistence of his marriage, contracts any other marriage in
India shall be subject to the penalties provided in section 494 and section 495 of the
Indian Penal Code, 1860 (45 of 1860) and the marriage so contracted shall be void.

(2) The provisions of sub-section (1) apply also to any such offence committed by any
citizen of India without and beyond India.

Section 20 - Punishment for contravention of certain other conditions for marriage

Any citizen of India who procures a marriage of himself or herself be solemnized under
this Act in contravention of the condition specified in clause (c) or clause (d) of section 4

shall be punishable—-

(a) in the case of a contravention of the condition specified in clause (c) of section 4,
with simple imprisonment which may extend to fifteen days or with the fine which

may extend to one thousand rupees, or with both; and

(b) in the case of a contravention of the condition specified in clause (d) of section 4,
with simple imprisonment which may extend to fifteen days or with fine which may

extend to one thousand rupees, or with both.
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THE SPECIAL MARRIAGE ACT, 1954
[Act, No. 43 of 1954)*
[9th October, 1954)
PREAMBLE

An Act to provide a speciq| form of marriage in certain cases, for the registration of such
and certain other Mmarriages and for divorce,

BE it enacted by Parliament in the Fifth Year of the Republic of India as follows:--

1. The Act has been extended to Dadra and Nagar Haveli by Reg. 6 of 1963, Section 2 and
Schedule | and to Pondicherry by Reg. 7 of 1963, Section 3 and Schedule 1.

©

Section 4 - Conditions relating to solemnization of special marriages,

Notwithstanding anything contained in any other law for the time being in force relating
to the solemnization of marriages, a marriage between any two persons may be
solemnized under this Act, if at the time of the marriage the following conditions are

fulfilled, namely:--
(a) neither party has a spouse living;
Y[(b) neither party--

(i) is incapable of giving a valid-consent to it in consequence of unsoundness of

mind; or

(ii) though capable of giving a valid consent, has been suffering from mental
disorder of such a kind or to such an extent as to be unfit for marriage and the

procreation of children; or

(iii) has been subject to recurrent attacks of insanity?[***).)

(c) the male has completed the age of twenty-one years and the female the age of
eighteen years;
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ibi ionship:
3[(d) the parties are not within the degrees of prohibited relatianship

Provided that where a custom governing at least one ?f tg ) pi\:;:;stp:;z::s i: °
marriage between them, such marriage may “ SO’e-mmzZ . o
they are within the degrees of prohibited relationship; and]

3(e) where the marriage is solemnized in the State of Jar.'nml.:] -a:;dtKaihm;n both
parties are citizens of India domiciled in the territories to which this Act exten s].

2[Explanation.-In this section, "custom", in relation to a person belonging to any
tribe, community, group or family, means any rule which the State Government may,

by notification in the Official Gazette, specify in this behalf as applicable to members
of that tribe, community, group or family:

Provided that no such notification shall be issued in relation to the members of
any tribe, community, group or family, unless the State Government is satisfied--

(i) that such rule has been continuously and uniformly observed for a long
time among those members;

(ii) that such rule is certain and not unreasonable or opposed to public policy;
and

(iii) that such rule, if applicable only to a family, has not been discontinued by
the family.]

1. Substituted by Act 68 of 1976, Section 21, for clause (b) (w.e.f 27-5-1976)

2. The words "or epilepsy" omitted by Act 39 of 1999 (w.e.f. 29-12 1999)

3. Substituted by Act 32 of 1963, Section 2, for clause (d) (w.e.f 22 9-1963)
4. Substituted by Act 33 of 1969 Section 2 |
) S, for clause (e) (w
-e.f. 31-8-1969).

5. Inserted by Act 32 of 1963, Section 2 (w.e.f. 2.9 1963)
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(2) The marriage lemnized i
8e may be solemnized in any form which the parties may choose to adopt:
Provided that it shall not be co
Says to the other in the presenc
in any languag
(or husbang)."

mplete and binding on the parties unless each party
e of the Marriage Officer and the three witnesses and
€ understood by the parties,~-"l, (A), take the (B), to be my lawful wife

Section 21 - Successijon to property of pai‘ties married under Act

Notwithstanding any restrictions contained in the Indian Succession Act, 1925 (39 of
1925), with respect to its application to members of certain communities, succession to
the property Or.any person whose marriage is solemnized under this Act and to the
property of the issue of such marriage shall be regulated by the provisions of the said Act

and for the purposes of this Act shall have effect as if Chapter Il of Part V (Special Rules
for Parsi section that Intestate) had been omitted therefrom.

Section 22 - Restitution of conjugal rights

When either the husband or the wife has, without reasonable excuse, withdrawn from
the society of the other, the aggrieved party may apply by petition to the district court for
restitution of conjugal rights, and the court, on being satisfied of the truth of the
statements made in such petition, and that there is no legal ground why the application
should not be granted, may,decree restitution of conjugal rights accordingly.

*[Explanation.--Where a question arises whether there has been reasonable excuse for
withdrawal from the society, the burden of proving reasonable excuse shall be on the

person who has withdrawn from the society.]
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Section 23 - Judicial separation

jon 23 (w.e.f. 27-5-1976).

1. Inserted by Act 68 of 1976, Sect

either by the

(1) A petition for judicial separation may be presented to the district court
husband or the wife,—
b-section (l)lz[and sub-section (1-A)] of

ht have been presented; or

(a) on any of the grounds specified{in su
conjugal rights,

section 27 on which a petition for divorce mig
to comply with a decree for restitution of
tatements made in such petition and

(b) on the ground of failure
should not be granted, may decree

and the court, on being satisfied of the truth of the s
that there is no legal ground why the application

judicial separation accordingly.

(2) Where the court grants a decree for judicial separation, it shall be no longer obligatory

for the petitioner to cohabit with the respondent, but the court may, on the application
atisfied of the truth of the statements made in

by petition of either party and on being s
rescind the decree if it considers it just and reasonable to do so.

such petition,

1. Substituted by Act 29 of 1970, Section 2, for certain words (w.e.f. 12-8-1970)

2. Substituted by Act 68 of 1976, Section 24 (w.e.f. 27-5-1976).

Section 27 - Divorce

[(1)! Subject to the provisions of this Act and to the rules made thereunder, a petition
for divorce may be presented to the district court either by the husband or the wife on

the ground that the respondent--

e

“l(a
[( ) has, after the solemnization of the marriage, had voluntary sexual intercourse

with any person other than his or her spouse; or

402



Justice for Women : Legal Compendium

(b) has deserted the petition

) ] er for a continuous period of not less than two years
immediately Preceding the pr

esentation of the petition; or]

(c)is undenrgoing a sentence of imprisonment for seven years or more for an offence
as defined in the Indian Penal Code (45 of 1860);

é{t**]

(d) has since the solemnization of the marriage treated the petitioner with cruelty; or

4 i _

[(e) has been incurably of unsound mind, or has been suffering continuously or
Intermittently from mental disorder of such a kind and to such an extent that the
petitioner cannot reasonably be expected to live with the respondent.

Explanation.--In this clause,--

(a) the expression "mental disorder" means mental illness, arrested or
incomplete development of mind, psychopathic disorder or any other
disorder or disability of mind and includes schizophrenia;

(b) the expression "psychopathic disorder" means a persistent disorder or
disability of mind (whether or not including sub-normality of intelligence)
which results in abnormally aggressive or seriously irresponsible conduct on
the part of _t_hé réspo'ndent, and whether or not it requires or is susceptible to
medical treatment; or T -

(f) has been suffering from venereal disease in a communicable form]; or

(2) has 2 [***] been_suﬁer_ing from Iepr_osy,_ the disease not having been
‘contacted from the petitioner; or ‘ o

(h) has not been heard of as being alive for a period of seven years or more by
those persons who would naturally have heard of the respondent if the

respondent had been alive;® [***]

Z [Explanation.--In this sub-section, the expression "desertion" means desertion of
the petitioner by the other party to the marriage without reasonable cause and
without the consent or against the wish of such party, and includes the wilful
neglect of the petitioner by the other party to the marriage, and itss grammatical
variations and cognate expressions shall be construed accordingly;] 2 [***]

§[¢¢¢]
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to the district court on the ground,--

Z[(1A) A wife may also present a petition for divorce
of the marrlage, been gullty of rape,

(i) that her husband has, since the solemnization

sodomy or bestiality;
s and Maintenance Act, 1956

(ii) that in a suit under section 18 of the Hindu Adoption
tion 125 of the Code of Criminal Procedure,

(78 of 1956), or in a proceeding under sec :
1973 (2 of 1974) (or under the corresponding section 488 of the Code of Criminal
Procedure, 1898) (5 of 1898), a decree or order, as the case may be, i:\as been passed
against the husband awarding maintenance to the wife notwithstanding fhat she was
order, cohabitation between

living apart and that since the passing of such decree or
ar or upwards.]

the parties has not been resumed for one ye

2 [(2) Subject to the provisions of this Act and to the rules made th .
to a marriage, whether solemnized before or sfter the commencement of the Special

Marriage (Amendment) Act, 1970 (29 of 1970), may present a petition for divorce to the

district court on the ground--
n no resumption of cohabitation as between the parties to the

(i) that there has bee
a decree for judicial

marriage for a period of one year or upwards after the passing of
separation in a proceeding to which they were parties; or

(i) that there has been no restitution of conjugal rights as between the parties to the

period of one year or upwards after the passing of a decree for

marriage for a
restitution of conjugal rights in a proceeding to which they were parties.]

1. Section 27 renumbered as sub-section (1) thereof by Act 29 of 1970,Section 3(w.e.f.

12-8-1970).
2.Substituted by Act 68 of 1976,Section 27, for clauses (a) and (b).

3. Proviso omitted by Act 68 of 1976,Section 27(w.e.f. 27-5-1976).

4.Substituted by Act 68 of 1976,Section 27, for clauses (e) and (f)(w.e.f. 27-5-1976).
5. Certain words omitted by Act 68 of 1976,Section 27(w.e.f. 27-5-1976).
6.The word "or" omitted by Act 29 of 1970, Section 3 (w.e.f. 12-8-1970).

7.Inserted by Act 68 of 1976, Section 27 2 (w.e.f. 27-5-1976).
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8.Clauses (i) and (j) omitted by Act 29 of 1970), Section 3 (w.e.f. 12-8-1970)

9.Inserted by Act 29 of 1970, Section 3 (w.e.f. 12-8-1970)

—

section 27A - Alternative relief in divorce proceedings

—

1[27A. Alternative relief in divorce proceedings

IrT any proceeding under this Act, on a petition for dissolution of marriage by a decree of
divorce, except insofar as the petition is founded on the ground mentioned in clause (h)
of subsection (1) of section 27, the court may, if it considers it just so to do having regard
to the circumstances of the case, pass instead a decree for judicial separation.]

1. Inserted by Act 68 of 1976, Section 28 (w.e.f. 27-5-1976).

Section 28 - Divorce by mutual consent

(1) Subject to the provisions of this Act and to the rules made thereunder, a petition for
divorce may be presented to the district court by both the parties together on the ground
that they have been living separately for a period of one year or more, that they have not
been able to live together and that they have mutually agreed that the marriage should

be dissolved.

(2)}[On the motion of both the parties made not earlier than six months after the date of
the presentation of the petition referred to in sub-section (1) and not later than eighteen
months] after the said date, if the petition is not withdrawn in the meantime, the district
court shall, on being satisfied, after hearing the parties and after making such inquiry as it
thinks fit, that a marriage has been solemnized under this Act, and that the averments in
the petition are true, pass @ decree declaring the marriage to be dissolved with effect

from the date of the decree.

————

1. Substituted by Act 68 of 1976, section 29, for certain words (w.e.f. 27-5-1976).
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Section 29 - Restriction on petitions for divorce during first one year after marriage

(1) No petition for divorce shall be presented to the district court

! [unless at the date of the presentation of the petition one year has passed] since the
date of entering the certificate of marriage in the Marriage Certificate Book:

Provided that the district court may, upon application being made to it, allow a
petition to be presented ? [before one year has passed] on the ground that the
case is one of exceptional hardship suffered by the petitioner or of exceptional
depravity on the part of the respondent, but if it appears to the district court at
the hearing of the petition that the petitioner obtained leave to present the
petition by any misrepresentation or concealment of the nature of the case, the
district court may, if it pronounces a decree, do sO subject to the condition that
the decree shall not have effect until after the 3 [expiry of one year] from the date
of the marriage or may dismiss the petition, without prejudice to any petition,
which may be brought after the 4 [expiration of the said one year] upon the same,
or substantially the same, facts as those proved in support of the petition so
dismissed.

(2) In disposing of any application under this section for leave to present a petition for
divorce before the® [expiration of one year] from the date of the marriage, the district
court shall have regard to the interests of any children of the marriage, and to the
question whether there is a reasonable probability of a reconciliation between the
parties before the expiration of the € [said one year].

1. Substituted by Act 68 of 1976, Section 30, for certain words (w.e.f. 27-5-1976).

2. Substituted by Act 68 of 1976, Section 30, for "before three years have passed" (w.e.f.
27-5-1976).

3. Substituted by Act 68 of 1976, Section 30, for "expiry of three years" (w.e.f. 27-5-
1976).

4. Substituted by Act 68 of 1976, Section 30, for "expiration of the said three years"
(w.e.f. 27-5-1976).
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eXpiration of the three years" (w.e.f, 27-

y SEC i
tion 30, for "sqyq three years" (w.e f, 27-5-1976).

Section 30 - Re-marriage of divorced Persons

’

Section 36 - Alimony pendente life

Where in any proceeding under Chapter V or Chapter VI it appears to the district court
that the wife has no independent income sufficient for her support and the necessary
expenses of the proceeding, it may, on the application of the wife, order the husband to
pay to her the expenses of the proceeding, and weekly or monthly during the proceeding
such sum as having regard to the husband's income, it'may séem.to the court to be

reasonable.

1 [Provided that the application for the payment of the expenses of the proceeding and

such weekly or monthly sum during the proceeding under Chapter V or Chapter VI, shall

as far as possible, be disposed of within sixty days from the date of service of notice on

the husband.]

. o -9-2001).
1.Inserted by Act 49 of 2001,5ection 6(w.e.f. 24-9-2001)
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Section 37 - Permanent alimony and maintenance

e ———p—— e

(1) Any court exercising jurisdiction under Chapter V or Chapter VI may, at the time of
passing any decree or at any time subsequent to the decree, on application made to it for
the purpose, order that the husband shall secure to the wife for her maintenance and
support, if necessary, by a charge on the husband's property such gross sum or such
monthly or periodical payment of money for a term not exceeding her life, as, having
regard to her own property, if any, her husband's property and ability” [the conduct of
the parties and other circumstances of the case], it may seem 10 the court to be just.

(2) If the district court is satisfied that there is @ change in the circumstances of either

n order under sub-section (1), it may, at the instance

party at any time after it has made a
h manner as it may seem to

of either party, vary, modify or rescind any such order in suc
the court to be just.

(3) If the district court is satisfied that the wife in whose favour an order has been made
under this section has re-married or is not leading a chaste life, [it may, at the instance
of the husband vary, modify or rescind any such order and in such manner as the court

may deem just.]

1.Substituted by Act 68 of 1976,Section 36, for "and the conduct of the parties"(w.e.f. 27-
5-1976).

2.Substituted by Act 68 of 1976,Section 36, for "it shall rescind the order"(w.e.f. 27-5-
1976).

Section 38 - Custody of children

I

"_1 il pmcee‘jif‘g under Chapter V or Chapter VI the district court may, from time 10
f;Tc? 'bﬁzssf ::12 Is: n;n Ofdlf rs and make such provisions in the decree as it may seem f°
children, consistentl;J :N“il:l Les-pecjc to the custody, maintenance and education of minor
upon application bvpyetitl' tf eir wishes wherever possible, and may, after the decreeé
fines, il st sordlers |0(;1 or the purpose, make, revoke, suspend or vary, from time t0

and provisions with respect to the custody, maintenance and
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education of such ch

in
Might have been made by such decree or interim orders
for Obtalning Such decree weorg still pending,

possible, be disposeq of within s
respondent.)

e —————

Linserted by Act 49 of 2001, Section 7(w.e.f 24-9-2001).
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THE FAMILY COURTS ACT, 1984
[Act, No. 66 of 1984]

[14th September, 1984]

PREAMBLE

establishment of Family Courts with a view to promote

An Act to provide for the . ;
relating to marriage and family

conciliation in, and secure speedy settlement of disputes
affairs and for matters connected therewith.

BE it enacted by Parliament in the Thirty-fifth Year of the Republic of India as follows:—

Section 1 - Short title, extent and commencement

(1) This Act may be called the Family Courts Act, 1984.
(2) It extends to the whole of India except the State of Jammu and Kashmir.

(3) it shall come into force on such date 1.5 the Central Government may, by notification
in the Official Gazette, appoint, and different dates may be appointed for different

States.

1. Came into force in-RAJASTHAN-on 19-11-1985, vide No. 79/17/85, dated 18th
November, 1985, Gazette of India, Pt. ll, Section 1.

UTTAR PRADESH-on 2-10-1986, vide No. 79/11/86, dated 4th September, 1986, Gazette
of India, Pt. Il, Section 1.-

TAMIL NADU-on 2-10-1986, vide No. 79/8/86, dated 18th September, 1986, Gazette of
India, Pt. I, Section 1.

UNION TERRITORY OF DELHI-on 19-11-1986, vide S.O. 863(E), dated 18th November,
1986, Gazette of India, Extra., Pt. Il Section3 (ji).
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India, Extra,, p, I, sec

12-1986, yig

i €5.0.94
tion 3(ii). % (E), dateq Sth December, 1986, Gazette of

G “on 19-11-1986, vide No.
 azette of India, Extra, p. I, Section 1.
PONDICHERRy.

1987, Gazette of India, Extra,, pt I

°n 1-5-1987, vide .58, 459 (E), dated 29th April,
» Section 3(i).

MADHYA PRADESH

On 19-11-198¢ .
Gazette of India, Ex » Vide No. 79/6/

: : 86, dated ; :
tra., pt. i, Secfisg 1 ated 14th November, 1986
SIKKIM-on 2-10-19g7 vide No. 797

’ - 79/20/86, ¢
Extra., Pt. 11, Section 1. ated 14th September, 1987

’ ]

KARNATAKA-on 25-5-1987, vj

vide G.S.R. 695 (E), dated 15th May, 1987, Gazette of India
Extra., Pt. I, Section 3(i). |

r

ORISSA-on 1-5-1989, vide S.0.321, (), dated 27th April, 1989, Gazette of India, Extra, Pt.
I, Section 3(ii).

GOA-on 16-4-1990, vide S.0. 328(E), dated 12th April, 1990, Gazette of India, Extra., Pt. I,
Section 3(ii).

KERALA-on 21-10-1989, vide No. 79/5/86, dated 17th October, 1989, Gazette of India,
Extra., Pt. lI, Section 1.

WEST BENGAL-on 1-11-1991, vide No. 79/12/86, dated 1st November, 1991, Gazette of
India, Extra., Pt. ll, Section 1.

ASSAM-on 2-10-1991, vide No. 79/2/86, dated 30th November, 1991, Gazette of India,
-on 2-10- :
Extra., Pt. Il, Section 1.

6th December, 1991, Gazette of India,
ide S.0. 838 (E), dated

BIHAR-on 10-12-1991, vide

Extra. Pt. II, Section 3(ii).

2 vide S.0. 91(E), dated 30th January, 1992, Gazette of India, Extra.,
MANIPUR-on 3-2-1992, vide 5.U. 2%

Pt. 11, Section 3(ii).

de G.S.R. 748 (E), dated 24th October, 1992, Gazette of India,
ide G.3.R.
HARYANA-on 2-11-1992, Vi

Extra., Pt. Il, Section 3(ii).

5,00

Mizoram-on-30-03- ”
Extra., Pt. Il. section 3(ii).
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Section 2 - Definitions

In this Act, unless the context othetrwlse requires, -

(a) Judge" means the Judge or, as the case may be, the Principal Judge, Additional
Principal Judge or other Judge of a Family Court;

(b) notification" means a notification published in the Official Gazette;
(c) prescribed means prescribed by rules made under this Act;
(d) Family Court" means a Family Court established under section 3;

(e) all other words and expressions used but not defined in this Act and defined in the
Code of Civil Procedure, 1908 (5 of 1908) shall have the meanings respectively

assigned to them in that Code.

Section 3 - Establishment of Family Courts

(1) For the purpose of exercising the jurisdiction and powers conferred on a Family Court
by this Act, the State Government, after consultation with the High Court, and by

_notification,—

(a) shall, as soon as may be after the commencement of this Act, established for

every area-in the State comprising of city or town whose population exceeds one

million, a Family Court;

(b) may establish Family Courts for such other areas in the State as it may deem

necessary.

nment shall, after consultation with the High Court, specify, by

(2) The State Gover
rt shall

notification, the total limits of the area to which the jurisdiction of a Family Cou
extend and may, at any time, increase, reduce or alter such limits.
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_— H
section 4 - Appointment of J\

Udges

PR

more persons to be the JUdg

(1) The State \

Govern
Mment ma
Y, With t
eorly e concurrence of the H
dges of 3 F5 igh Court, appoint one or

mlly Court,

(2) When a Famil
Y Court consists of more th
an one Judge, --

(] eachiof the Judges ma

by this Act or any other I Y exercise al| or a

y of
W for the time bein the powers conferred on the Court

(b) the State Governm g in force;
Ent ma =
0 be the Prine: concurrence of the High C )
Principal Judge; rincipal Judge and any other Judgeg':: :ur:,: ap:;;“t any
’ e the itional

(c) the Principal J
udge m .
A5 B o the & 8_ ay, from time to time make such
_ e distribution of the busine ; ake such arrangements as he may
- ss 0

thereof: | the Court among the various Judges

(d) the Additional Princi
the event of any Va::::cpal- Judge may. exer;ise_the powers of the Principal Judge in
y in the office of the Principal Judge' or when the Principal

Judge is unable to di
ischarge his functio i :
cause. - ns owing tq)absence, iliness or any other

(3) A person shall not be qualified for appointment as a Judge unless he--

(4) In selecting per

“concurrence of the Chief

(a) has for at least seven years held a judicial office in India or the office of a member
of a Tribunal or any post under the Union or a State requiring special knowledge of
law; or - - o

(b) has for at least seven years been an advocate of a High Court or of two or more
such Courts in succession; or _ ' k it L

(c) possesses such other qualifications as the Central Government may, with the

Justice of India, prescribe.

sons for appointment as Judges,--

hat persons committed to the need to

shall be made to ensure t
and to promote the welfare of

(a) every endeavour .
f marriage

protect and preserve the institution O
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children and qualified by reason of their experience and expertise to promote the
settlement of disputes by conciliation and counselling are selected; and

(b) preference shall be given to women.

(5) No person shall be appointed as, or hold the office of, a Judge of a Family Court after
he has attained the age of sixty-two years.

(6) The salary or honorarium and other allowances payable to, and the other terms and

conditions of service of a Judge shall be such as the State Government may, in
consultation with the High Court, prescribe.

Section 5 - Association of social welfare agencies, etc.

The State Government may, in consultation with the High Court, provide, by rules, for the

association, in such manner and for such purposes and subject to such conditions as may
be specified in the rules, with a Family Court of--

(a) institutions or organisations engaged in social welfare or the representatives
thereof;

(b) persons professionally engaged in promoting the welfare of the family;

(c) persons working the field of social welfare; and

(d) any other person whose association with a Family Court would enable it to
exercise its jurisdiction more effectively in accordance with the purposes of this Act

Section 6 - Counsellors, officers and other employees of Family Courts

b

i s
e el —
L

N
e | T
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(2) The terms and conditions of association of the counsellors and the terms and
conditions of service of the officers and other employees, referred to in sub-section (1),
shall be such as may be specified by rules made by the state government.

—

section 7 - Jurisdiction

(1) Subject to the other provisions of this Act, a Family Court shall--

(a) have and exercise all the jurisdiction exercisable by any district court or any
subordinate civil court under any law for the time being in force in respect of suits
and proceedings of the nature referred to in the explanation; and

(b) be deemed, for the Purposes of exercising such jurisdiction under such law, to be
a district court or, as the case may be, such subordinate civil court for the area to
which the jurisdiction of the Family Court extends.

Explanation.--The suits and proceedings referred to in this sub-section are suits
and proceedings of the following nature, na mely:--

(a) suit or proceeding between the parties to a marriage for a decree of nullity
of marriage (declaring the marriage to be null and void or, as the case may be,
annulling the marriage) or restitution of conjugal rights or judicial separation
or dissolution of marriage;

(b) a suit or proceeding for a declaration as to the validity of a marriage or as
to the matrimonial status of any person;

(c) a suit or proceeding between the parties to a marriage with respect to the
property of the parties or of either of them;

(d) a suit or proceeding for an order or injunction in circumstance arising out

of a marital relationship;

(e) a suit or proceeding for a declaration as to the legitimacy of any person;

(f) a suit or proceeding for maintenance;
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ation to the guardianship of the person or the

) a suit or proceeding in rel

(8
ess to, any minor.

custody of, or acc
isions of this Act, 3 Family Court shall also have and exercise-
vi ’

(2) Subject to the other pro

rate of the First Class under Chapter IX

iurisdiction exercisable by a Magist
o te o ance of wife, children and parents) of the Code of

(velating to order for mainten

Criminal Procedure, 1973 (2 of 1974); and
er enactment.

(b) such other jurisdiction as may be conferred on it by any oth

Section 8 - Exclusion of jurisdiction and pending proceedings

Where a Family Court has been established for any area,—

(a) no district court or any subordinate civil court referred to in sub-section (1) of
section 7 shall, in relation to such area, have or exercise any jurisdiction in respect of

any suit or proceeding of the nature referred to in the Explanation to that sub-

section;
'(b) no magistrate shall, in relation to such area, have or exercise any jurisdiction or

power under Chapter IX of the Code of Criminal Protgdure, 1973 (2 of 1974);

(c) every suit or proceeding of the nature referred to in the Explanation to sub-
section (1) of section 7 and every proceeding under Chapter IX of the Code of
Criminal Procedure, 1973 (2 of 1974),—

(i) which is pending immediately before the establishment of such Family Court
before any district court or subordinate court referred to in that sub- section or,
as the case may be, before any magistrate under the said Code; and

(ii) which would have been required to be instituted or taken before such Family
C;qrt if, before the date on which such suit or proceeding was instituted or taken,
this Act had come into force and such Family Court had been established

shall st _
and transferred to such Family Court on the date on which it is established.
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— .
section 9 - Duty of Family Court to make efforts for settlement

p—

(1) In every suit or proceeding, endeavour shall be made by the Family Court in the first

instance, where it is possible to do so consistent with the nature and circumstances of
the case, to assist and persuade the parties in arriving at a settlement in respect of the
subject-matter of the suit or proceeding and for this purpose a Family Court may,subject
to any rules made by the High Court, follow such procedure as it may deem fit.

(2) If, in any suit or proceeding, at any stage, it appears to the Family Court that there is a
reasonable possibility of a settlement between the parties, the Family Court may adjourn

the proceedings for such period as it thinks fit to enable attempts to be made to effect
such a settlement.

(3) The power conferred by sub-section (2) shall be in addition to, and not in derogation
of any other power of the Family Court to adjourn the proceedings.

Section 10 - Procedure generally

(1) Subject to the other provisions of this Act and the rules, the provisions of the Code of
Civil Procedure, 1908 (5 of 1908) and of any other law for the time being in force shall
apply to the suits and proceedings [other than the proceedings under Chapter IX of the
Code of Criminal Procedure, 1973 (2 of 1974)] before a Family Court and for the purposes
of the said provisions of the Code, a Family Court shall be deemed to be a civil court and

shall have all the powers of such court.

(2) Subject to the other provisions of this Act and the rules, the provisions of the Code of
Criminal Procedure, 1973 (2 of 1974) or the rules made thereunder, shall apply to the
proceedings under Chapter IX of that Code before a Family Court.

(3) Nothing in sub-section (1) or sub-section (2) shall prevent a Family Court from laying

down its own procedure with a view to arrive at a settlement in respect of the subject-

matter of the suit or proceedings or at the truth of the facts alleged by one party and

denied by the other.
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in camera
_‘____....-—-—-'-""-_"——

Section 11 - Proceedings to be held

the proceedings may be held in

this Act applies,
to which J If elther party so desires.

In every suit or proceedings
desires and shall be so hel

camera if the Family Court so

Section 12 - Assistance of medical and welfare experts

to secure the services of a

elated to
medical expert or such person (preferably a woma lable) w:hether ' Ifare of
the parties or not, including a person professionally engaged in promoting the. we .
the family as the court may think fit, for the purposes of assisting the Family Court In

discharging the functions imposed by this Act.

it shall be open to @ Family Court

In every suit or proceedings,
n where aval

Section 13 - Right to legal representation

Notwithstanding anything contained in any law, no party to a suit or proceeding before a

Family Court shall be entitled, as of right, to be represented by a legal practitioner

Provided that if the Family Court considers it necessary in-the interest of justice, it
. may seek the assistance of a legal expert as amicus curiae.

Section 14 - Application of Indian Evidence Act, 1872

A Family Court may receive as evidence any repoi‘t,, statgmeht, doturﬁents, information
or matter that may, in its opinion, assist it to deal effectua“y with a disphte ‘whether or
’

not the same would be otherwise releva icsi
: : nt or admis ‘ :
1872 (1 of 1872). dmissible under the Indian Evidence Act,
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-_—
section 15 - Record of orM

evidence of Wltnessj: al::elfore a Fam A
proceeds, shall, recorq e ength, b all not be necessary to record the
the witness deposes anda as the examination of each witness

’ such m » 9 Memorandum of the substance of what

Judge and shall form part of th
ere

cord,

—

——

(1) The evidence of any person wher
given by affidavit and may, subject to
or proceeding before a Family Court

es e
"‘_Jch evidence is of a formal character, may be
a - o
Just exceptions, be read in evidence in any suit

2) The Famil T .
::o)the s o.rV SOU rt ;.'lav, if it thinks fit, and shall, on the application of any of the parties
s proceeding summon and examine any such person as to the facts contained
in his affidavit.

Section 17 - Judgment

Judgment of a Family Court shall contain a concise statement of the case, the point for

determination, the decision thereon and the reasons for such decision.

Section 18 - Execution of decrees and orders

(1). A decree or an order [other than an order unde

ily Cou
Procedure, 1973 (2 of 1974)) passed BY 2 Fda n:aTI be executed in th
effect as a decree or order of a Civil Court an S

i 5o0f1
prescribed by the Code of Civil procedure, 1908 (

and orders.

419

r Chapter IX of the Code of Criminal

rt shall have the same force and
e same manner as is

908) for the execution of decrees
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(2) An order passed by a Family Court under Chapter IX of t.he Codehof Cr;ml.nal
Procedure, 1973 (2 of 1974) shall be executed in the manner prescribed for the execution

of such order by that Code.

(3) A decree or order may be executed either by the Family Court Which paste I6or by
the other Family Court or ordinary civil court to which it is sent for execution.

Chapter V - APPEAL AND REVISION

Section 19 - Appeal

(1) Save as provided in sub-section (2) and notwithstanding anything contained in the
Code of Civil Procedure,1908 (5 of 1908) or in the Code of Criminal Procedure, 1973 (2 of
1974) or in any other law, an appeal shall lie from every judgment or order, not being an
interlocutory order, of a Family Court to the High Court both on facts and on law.

(2) No appeal shall lie from a decree or order passed by the Family Court with the
consent of the parties*[or from an order passed under Chapter IX of the Code of Criminal
Procedure, 1973 (2 of 1974):

Provided that nothing in this sub-section shall apply to any appeal pending before a
High Court or any order passed under Chapter IX of the Code of Criminal Procedure,

1973 (2 of 1974) before the commencement of the Family Courts (Amendment) Act,
1991.]

(3) Every appeal under this section shall be preferred within a period of thirty days from
the date of the judgment or order of aFamily Court.

l - . -
[(4) The High Court may, of its own motion or otherwise, call for and examine the record

of any proceeding in which the Family Court situate within its jurisdiction passed an order
under Chapter IX of the Code of Criminal Procedure, 1973 (2 of 1974) for the purpose of

:r,atisfylng itself as to the correctness, legality or Propriety of the order, not being an
interlocutory order, and, as to the regularity of such proceeding.]

order or decree of a Family Court, Y court from any judgment,
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/
1. Inserted by Act 59 of 1993, Section w.e.f,

28-12-199y,
2. Sub-sections (4) and (5) re.p,,

Mbereq
of 1991, section 2 w.e.f. 28-12-1

. 3S sub-sections (5) and (g) respectively by Act 59

-—-;;:;0 - Act to have overriding effoct

Sectl |
The provisions of this Act shall haye
therewith contained in any other |3
having effect by virtue of any law ot

effect notwithsta
W for the time bein
her than this Act.

nding anything inconsistent
g in force or in any instrument

Section 21 - Power of High Court to make rules
e

. otif Sfic ett , it ma
he High Court may, by notification in the Official Gazette, make such rules as y

1) The Hi , e :

((.'Je)em necessary for carrying out the purposes of this Act.

P- vith ‘ CI .. ity of the ing power, such
- icular, and without prejudice to the generality of ’:he_fore_go gp

In particular, : , »

(2: ay provide for all or any of the following matters, name

rules m Y

ing hours;:
holidays and outside normal working |

‘ s their ordinary places o
| g1k f‘-Far-nily Courts at places other than
. T
(b) holding_of sittings of F
sitting;

i be followed by, a
ure which may
be made by, and the_proced settlement.
(c) efforts which may be made
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Section 22 - Power of the Central Government to make rules

(1) The Central Government may, with the concurrence ?f the Chief .IL'JStlce otf Ir;dla, by
notification, make rules prescribing the other qualifications for appointment of Judge

referred to in clause (c) of sub-section (3) of section 4.

(2) Every rule made under this Act by the Central Government shall be laid, as soon as
may be after it is made, before each House of Parliament, while it is in session, for a total
period of thirty days which may be comprised in one session or in two or more successive
sessions, and if, before the expiry of the session immediately following the session or the
successive sessions aforesaid, both Houses agree in making any modification in the rule
or both Houses agree that the rule should not be made, the rule shall thereafter have
effect only in such modified form or be of no effect, as the case may be; so, however,
that any such modification or annulment shall be without prejudice to the validity of
anything previously done under that rule.

Section 23 - Power of the State Government to make rules

(1) The State Government may, after consultation with the High Court, by notification,
make rules for carrying out the purposes of this Act.

(2) In particular and without prejudice to the generalijt

. y of the provisions of sub-section
(1) such rules may provide for all or any of

(a) the following matters, namely:--

to in section 12
Government and the scales of such fees ang S out of th
ses;
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(d) payment of fees and expenses of legal practitioners appointed under section 13 as

amicus curiae out of the revenues of the State Government and the scales of such
fees and expenses;

() any other matter which is required to be, or may be, prescribed or provided for by
rules.

(3) Every rule made by a State Government under this Act shall be laid, as soon as may be
after it is made, before the State Legislature.
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OF 2007
THE ORISSA URBAN POLICE ACT, 2003, ORISSA ACT 8

Sec 17- It shall be the duty of every police officer t(:.' » e iz otheris
(v) prevent eve-teasing and harassment of women in public p

i esy, particularly so in
{viii) behave with all the members of the public with due decoru.m a'r1dt§o:‘erz en\,:: Vpand o :nab]e
dealing with women and children, where strict regard should be paid to fece

gentleness;

Sec 47- Whenever it appears to the Commissioner-

(c) that such person-

Z % b
(v) has been habitually passing indecent remarks on women and girls, or teasing them by
overtures,

forward to give evidence in public against such person by reason of apprehension on their part as
regards the safety of their person or property, the Commissioner may, by order in writing duly
served on such person, or by beat of drum or otherwise as he thinks fit, direct such person to so
conduct himself as shall seem necessary in order to prevent alarm, harm and violence or to
remove himself outside the area of the Commissionerate or any part thereof, by such route and
within such time as the Commissioner may specify and not to enter or return to such area or part
thereof, as the case may be, from which he was directed to remove himself .

Explanation.-A person, who during a period within one year immediately preceding the
commencement of an action under this section has been found, on not less than three occasions,
to have committed or to have been involved in any of the acts referred to in this section, shall be
deemed to have habitually committed that act.
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THE ODISHA PREVENTION OF WITCH - HUNTING ACT, 2014

2. In this Act, unless the context otherwise requires, —

(a) “Witch” means a woman, locally known as “Dahani’, “Dayan” or otherwise, who has been
identified by any person or persons believing her to be in possession of, or is having, any evil
power for causing any harm to any person or his property.

(b) “Witch craft” means use of supernatural or magical power with evil intention to call up spirit
or cast spell or discover the whereabouts of stolen goods and includes such other similar
practices which are locally known as ‘Guni’, Jhada phunka’, ‘Cot Bidya’, ‘Bata Bidya’, ‘Kula Bidya’,
‘Nakha Darpana’ or by any other name;

(c) “Witch-doctor” means a person who claims to be a Gunia, Tantrik, Kalisi or by any other
name called and claims or is believed to be having supernatural or magical power to control or to
cure a witch or by performing rituals to free a woman from evil spirit or bless a woman with a
child or performs any ritual on behalf of any person with-an intention to harm a person;

(d) “Witch- hunting” means any act of omission, commission or conduct on the part of any

person,—
(i) identifying, accusing or defaming a woman as a witch, or

(i) harassing, harming or injuring such woman whether mentally or physically or damaging her
property.

4.Penalty for witch hunting- (1) Whoever, except in the cases provided for in sub-section (2),
commits witchhunting, or abets, or provokes for witch hunting, shall be punishable with
imprisonment for a term which may extend to three years or with fine but which shall not be less

than one thousand rupees or with both.

(2) Whoever forces any woman, branding her as witch, to drink or eat any inedible substance or
any other obnoxious substance or parade her with painted face or body or commits any similar
acts which is derogatory to human dignity or displaced from her house, shall be punishable with
imprisonment for a term which shall not be less than one year but may extend to five years and
With fine,
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THE INDIAN PENAL CODE 1860

Section 100

100. When the right of private defence of the body extends to ca using death

The right of private defence of the body extends, under the restrictions mentioned.m thf_' last
preceding section, to the voluntary causing of death or of any other harm to the assallant:. if the
offence which occasions the exercise of the right be of any of the descriptions hereinafter

enumerated, namely:

1. Such an assault as may reasonably cause the apprehension that death will atherwge berthe
consequence of such assault;

2. Such an assault as may reasonably cause the apprehension that grievous hurt will otherwise be
the consequence of such assault;

3. An assault with the intention of committing rape;
4. An assault with the intention of gratifying unnatural lust;
5. An assault with the intention of kidnapping or abducting;

6. An assault with the intention of wrongfully confining a person, under circumstances which may
reasonably cause him to apprehend that he will be unable to have recourse to the public

authorities for his release.

7. An act of throwing or administering acid or an attempt to throw or administer acid which may
reasonably cause the apprehension that grievous hurt will otherwise be the consequence of such

act.
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5ection166A
whoever, being a public servant - ;
’ ‘a

a. knowingly disobeys an
attendance at any place of\;nilre:tion of the law which prohibits him from requiring the
person for the purpose of investigation into an offence or any

other, or

b. knowingly disobeys, to the iudi
= hr Prejudice of any person, any other direction of the law regulatin
e shall conduct such investigation, or : :

c. fails to record any i : ;

criminal Procedure?’ :;‘;;m?:t:rellgi\fen to him under sub-section (1) of section 154 of the Code of

cection 326B, section 354' Sectioat:m to cognizable offence punishable under section 326A,

cctlof 3768 Seein 376’C sect.n 54B, sectlo.n 370, section 370A, section 376, section 376A,

gorous imprisbnmentf ’ on %760, section 376E or section 509, Shall be punished with
or a term which shall not be less than six months but which may extend

to two years, and shall also be liable to fine.]

Section 228A

228A. Disclosure of identity of the victim of certain offences etc.—

the name or any matter which may make known the identity of
“offence under section 376, section 376A, section 3768, section

] is alleged or found to have been committed (hereafter in
onment of either description

(1) Whoever prints or publishes
any person against whom an 2[

376C, section 376D or section 376E”
rred to as the victim) shall be punished with impris
o be liable to fine.

this section refe
blication of the name or any matter

for a term which may extend to two years and shall als
(2) Nothing in sub-section (1) extends to any printing or pu
which rhay make known the identity of the victim if such printing or publication is—

he order in writing of the officer-in-charge of the police station or the police
ffence acting in good faith for the purposes of such

(a) by or under t
e investigation into such 0

officer making th

investigation; or
(b) by, or with the authorisation in writing of, the victim; or
| or with the authorisation in writing

(c) where the victim is dead O minor or of unsound mind, by,

of, the next of kin of the victim:
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in to anybody other than the-

by the next of K
gnised welfare institution or

on shall be given
lled, of any reco

¢ Cca

orisati

provided that no such auth
by whatever nam

chairman or the secretary,

organisation.

tution or organisation” means a
Central or State

Explanation

“recognised welfare insti

poses of this sub-section,
his behalf by the

For the pur
rganis

social welfare institution or O ation recognised int

Government.
fore a court with

r in relation to any proceeding be
mission of such

ction (1) without the previous per
¢ description for a term which may extend to

ts or publishes any matte
ferred to in sub-se
ith imprisonment of eithe

(3) Whoever prin
respect to an offence re
Court shall be punished W

two years and shall also be liable to fine.

Explanation

judgment of any High Court or the Supreme Court does not

The printing or publication of the
eaning of this section.]

amount to an offence within the m

Section 292
292. Sale, etc., of obscene books, etc. _

ection (2), a book, pamphlet, paper, writing, drawing, painting

[( 1) For the purposes of subs
deemed to be obscene if it is lascivious or

representation, figure or any other object, shall be
appeals to the prurient interest or if i |
its effect, or (where it i
e nter it ; it comprises two or more distinct i
persbn_ r y o.r:(e of its items, is, if taken as a whole, such as to terid to deprave c:: e
5 are i ' '

pers . ikely, having regard to all relevant circumstanc ane comee”

er contained or. embodied in it]. =i 16 rgacl, So2 ok Rear the

[(2)] Whoever-

» P ]ldy EXhibits (o] in anv manner n I n

or for purpose
s of sale, hi tetribe obi
produces or has in his poss Ir-e' d'Str'-bu,t‘on_: public exhibitio i
representation or figur ession any obscene book .D'am ', Eiclatlon; (e,
€ or any other obscene Object, wh phlet, paper, drawing, painting,
(b) import atsoever, o
S, exports or o
knowing or hay conveys any obscene object f
ora |
ny of the purposes aforesaid, of

elieve that
such object will be sold, let to hire, distributed
’ ire, distribute

.
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has reason to beljeyve th
aforesaid, made, Produce
exhibited or in any m

Profits f
rom any huys;
usiness P .
at any syl o in the course of which he knows or

scene SEEE
d, purchaseq kept Li objects are for any of the purposes
C N ! + M ) \ W
anner put inte circulation, or ported, exported, conveyed, publicly
(d) advertises or mak

es known b
ready to engage in Y any means whatsoc

any act which ; soever that any person is engaged or is
hich is an offence under this section, or thatJ agny such

[Exception- This section does not extend to-

(a) any book, pamphlet, paper, writing, drawing, painting, representation or figure-

(i) the publication of which is proved to be justified as being for the public good on the
ground that such book, pamphlet, paper, writing, drawing, painting, representation or
figure is in the interest of science, literature, art of learning or other objects of general

concern, or
(i) which is kept or used bona fide for religious purposes;

(b) any representation sculptured, engraved, painted or otherwise represented on or in-

(i) any ancient monument within the meaning of the Ancient Monuments and
Archaeological Sites and Remains Act, 1958 (24 of 1958), or
(ii) any temple, or on any car used for the conveyance of idols, or kept or used for any

religious purpose.]

Section 293

293, Sale, etc., of obscene objects t0 young person

ates to any person under the age of

ibi ircul
exhibits or ¢l ) :
he last preceding section, or offers or

WhOEV i i 'b t
er se hire, distribu es, \

tWenty years any such obscene object asis
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on first conviction with. imprisonment of either
years, and with fine which may extend to two

subsequent conviction, with imprisonment of
and also with fine which may

140
s so to do, shall be punished {
y extend to three
t of a second or
y extend to seven years,

attempt
description for a term which ma

thousand rupees, and, in the even
either description for a term which ma

extend to five thousand rupees.

Section 294
294. Obscene acts and songs
Whoever, to the annoyance of others-

(a) does any obscene act in any public place, or

in or near any public place, shall be

(b) sings, recites or utters any obscene song, ballad or words,
e months,

punished with imprisonment of either description for a term which may extend to thre

or with fine, or with both.

Section 304B

[304B. Dowry death.—

(1) Where the death of a woman is caused by any burns or bodily injury or occurs otherwise than
under normal circumstances within seven years of her marriage and it is shown that soon before
her death she was subjected to cruelty or harassment bv her husband or any relétivelof her
husband for, or in connection with, any demand for dowry, such death shall be called “dowry
death”, and such husband or relative shall be deemed to have caused her death; Exblanatibn —
For the purpose of this sub-section, “dowry” shall have the same meaning as in section 2 of ';he

Dowry Prohibition Act, 1961 (28 of 1961). -

2) Wh i ' i
f]_jt X ?ever commits dowry death shall be punished with imprisonment for a term which shall
ot be less than seven years but which may extend to imprisonment for life ] a

Section 312

312. Causing miscarriage

Whoever voluntaril
Y Causes a woman with.chi
caused in good faith for child to miscarry, shall, i iscarri
" ) , if such
r the purpose of saving the life of the wom f:’l.scarrlage be e
an, be punished with
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imprisonment of either descri
with poth; and, if the woman b a term which
o e qui may extend to i
gescription for a term which may gx:k with child, shall he pumshe: Wi, O with Jine, far
end to seven e, Artitoadl at with imprisonment of either
i all also be liable to fine.

Explanaﬁon' A woman who cau
ses
herself to miscarry, I§ within the meaning of this section

gection 313

313. Causing miscarriage with
out
woman's consent

Whoever commits the offenc
e defi i
woman, whether the woman is quli::d l-n th.e last preceding section without the consent of the
for life], or with imprisonment of ei hWIth child or not, shall be punished with 04 (imprisonment
ither description for a term which may extend to ten years

and shall also be liable to fine.

section 314

314. Death caused by act done with intent to cause miscarriage.—
ses

t to i ;
cause the miscarriage of a woman with child, does any act which cau
ption for a term

Whoever, with inten
the death of such woman, shall be punished with imprisonment of either descri

which : o
may extend to ten year.

And if the act is done with
[imprisonment for life], or with the pun

e to fine; If act done without woman’s consent.—

s, and shall also be liabl
shall be punished either with

out the consent of the woman,
ishment above mentioned.

hat the offender _sho_ﬁl_d know that the act is

Explanation.—It is not essential to this offence t

likely to cause death.

Section 315

child beihg_born alive or to cause it to die after birth

eby preventing that

ch act prevent that
be not caused in

ment of

315. Act done with intent to prevént

y child does any act
gitto die afte
fter its
he mother; be punish

ten years, of with fine, or

with the intention of ther
rits birth, and does by su

birth, shall, if such act
ed with imprison

with both.

Whoever before the birth of an
child from being born alive of causin
child from being born alive, OF causes it to die 3
good faith for the purpose of saving the life of t
either description for a term which may extend t0
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Section 316

316. Causing death of quick unborn child by act amounting to culpable homicide.—

that if he thereby caused death he would be _
ause the death of a quick unborn child, shall

n for a term which may extend to ten years,

Whoever does any act under such circumstances,
guilty of culpable homicide, and does by such act €
be punished with imprisonment of either descriptio
and shall also be liable to fine.

lllustration- _ ) S gl B

A, knowing that he is likely to cause the death of a pregnant woman,
caused the death of the woman, would amount to culpable homicide. The woman is injur
does not die; but the death of an unborn quick child with which she_is 'pregnant is thereby

caused. A is guilty of the offence defined in this section.

does an act which, if it
ed, but

CLASSIFICATION OF OFFENCE Punishment—Imprisonment for 10 years and fine—Cognizable—
Non-bailable—Triable by Court of Session— Nqn-compoundable.,

Section 317
317. Exposure and abandonment of child under twelve_years, by parent or person having care of

it

Whoever being the father or mother of a child under the age of twelve years, or having the care
of such child, shall expose or leave such child in any place with the intention of wholly
abandoning such child, shall be ‘punished with imprisonment of either description for a term
which may extend to seven years, or with fine, or with both.

Explanation- This section is not intended to prevent the trial of the offender for murder or
culpable homn::de_, as the case may be, if the child die in consequence of the exposure

Section 354
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an committing any of the follo
1. physical contact and advances l:’lng acts—
1. a demand or request for sexu\nlalvlng unw

2. showing pornography agalnstathfc:“\fllljlrs;

of

or

plicit sexual overtures; or

Section 354C

354C. Voyeurism _ _
Any man who watches, or captures the image of a woman er;gaéing in a private act in

circumstances where she would usually have the expectation of not being observed either by the
perpetrator or by any other person at the behest of the perpetrator or disseminates such image
shall be punished on first conviction with imprisonment of either description for a term which
shall not be less than one year, but which may extend to three years, and shall also be liable to

fine, and be punished on a second or subsequent conviction, with imprisonment of either
s than three years, but which may extend to seven

description for a term which shall not be les
years, and shall also be liable to fine.

Explanations
includes an act of watching carried out in a place

1. For the purpose of this section, “private act”
e ; be expected t0 provide privacy and where the

which, in the circumstances, would reasonably
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ed only in underwear; or the victim is

r
t of a kind ordinarily done in public,

cove
victim’s genitals, posterior or breasts are exposed or
ctim is doing @ sexual act that is no

using a lavatory; or the vi

he images or any act, but not to their
ated, such dissemination

- L3 f t
victim consents to the capture O
O o r act is dissemin

on to third persons and where such image 0

disseminati
r this section.

shall be considered an offence unde

Section 354D.

354D.

uch woman to foster

1. Any man who—
n and contacts, or attempts. to contact s
tion of disinterest by such

i. follows a woma
personal interaction repeatedly despite a clear indica

woman; or
monitors the use by a woman of the internet, email or any other form of electronic
communication, commits the offence of stalking:

ch conduct shall not amount to Stalking_if the man who pursued it proves that—

Provided that su:
it was pursued for the purpose of preventing or detecting crime and the man

i.
accused of stalking bad been entrusted with the responsibility of prevention and

detection of crime by the State; or

ii. it was pursued under any law or to comply with any condition or requirement
imposed by any person under any law; or

iii. - in the particular circumstances such conduct was reasonable and jusﬁﬂed

2 -th.)ever commits the offence of stalking shall be punished on first conviction with
lrlnpn;an'nent of either description for a term which may extend to three years, and shall

:n soﬁ_ e liable to ﬁne; and_tfe .pun_ishedl on a second or subsequent convic:cion with
prisonment of either description for a term which may extend to five years an;i shall

also be liable to fine.".
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2664 procuration of minor girl

whoever, by @Y means whatsoeyer, ;

o from any place or to do any act » INduceg any min
that she will be, forced or seduceq ‘tNlth or
with imprisonment which may exte :

n

. girl
1 intent that such gj |u“der the age of eighteen years to
tl"iCIt intercourse Wit; may be, or knowing that it is likely
O tenyea another person shall b i
'S, and shall also be liable to fine be punshetie

section 366B

366B- Importation of girl from foreign ¢
ountry

; PR |
whoever imports into “[india] from any count
un i i f
ry outside India *[or from the State of Jammu and

Kashmir] any girl under the a
ge of twenty
be IlkEh/ that she will be forced -one years with intent th
, o ) at she may b ing i
be pUnishab!e with imprisonment ::;ducEd to illicit intercourse with anothTer z;zok: 1?‘“:? ;'\:1
ich may extend to ten years and shall also be Iiat;le to fine

Section 372

372. Selling minor for purposes of prostitution, etc

Whoever sells, lets to hire, or otherwise di ' 6
ise disposes of any ‘**[person under the age of eighteen

with intent that such person shall at any age be employed or used for the purpose of
h any person or for any unlawful and immoral purpose, of

erson will at any age be] employed or used for any such
t of either description for a term which may extend

years
prostitution or illicit intercourse wit
knowing it to be likely that such p
purpose, shall be punished with imprisonmen

to ten years, and shall be liable to fine.

e age of éighteen years is sold, let for hire, or otherwise
ho keeps or manages a brothel, the person SO

Explanation |- When 2 female under th
resumed to have disposed of her

disposed of to a prostitute or to any person W
disposing of such female chall, until the contrary is proved, be p
with the intent that she shall be used for the purpose of prostitution.

on 'illicit intercourse“ means sexual intercourse
ich, though not amounting to a

nity to which they belong or,
ng between

poses of this secti

r by
r custom of the co

of both such commun

any union of tie wh
mmu
ities, as constituti

Explanation II-For the pur
between persons not united by marriage ©

marriage, is recognized by the personal [aw 0
where they belong to different communities,

thema quasi-marital relation.
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Section373
etc

for purposes of prostitution,

r the age of eighteen
sed for the purpose of
d immoral purpose, of
sed for any purpose,

h may extend to ten

373. Buying minor
ns possession
|| at any ageé b
erson or for any
| at any age bel em
ption for 2

e employed or ¢

hires or otherwise obtal
unlawful an

at such person sha
intercourse with any P

such person wil
sonment of either descri

Whoever buys,
years with intent th
prostitution or illicit
knowing it to be likely that
shall be punished with impri
years, and shall also be liable to fine.
othel, who buys, hires or

rson keeping or managing a br
e of eighteen years shall, until the contrary
f such female with the intent that she shall

or any pé
f a female under the ag

btained possession o

[Explanation I-Any prostitute
otherwise obtains possession O
is proved, be presu med to have 0
be used for the purpose of prostitution.

e same meaning as in section 372.]

Explanation II- "Illicit intercourse” has th

t in the case hereinafter excepted, has
lling under any of the six following de-

Section 375
commit “rape” who, excep

[375. Rape.—A man is said to
nder circumstances fa

sexual intercourse with a woman u

scriptions:—
(First) — Against her will

(Secondly) —Without her consent.

(Thirdly) — With her consent, when her consent has been obtained by putting her or any person

in whom she is interes_ted in fear of death or of hurt.

(Fourthly) —With ' : _
consent is give|n b::;: consent, \n.fhen the man knows that he is not herlhusband and that h .
use she believes that he is another man to whom' she i b’ | at her
is or believes herself

to be lawfully married.

(Fifthly) — With h | |
: er consent, wh ; - :
SFrlhdoriaeation st _ den., ?t the time of giving such consent, b : _
€ administration by him personally or th : V‘:eason of unscun<ne™

. rough another of any stupe-

fying or unwh
olesome sub
_ stance i
that to which she gives consent » she is unable to understand the nature and f
: e and consequences 0
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(Sixthly) —

With or with
out her consent, When she is under sixteen years of age.

Explanation.—Penetration is syffici
icient
v phvane to constitute the sexual intercourse necessary to the

years of age, is not rape.] . ’
Section 376

376. Punishment for rape

(1) Whoever, except in the cases provided for by subsection (2), commits rape shall be punished
with imprisonment of either description for a term which shall not be less than seven years but
which may be for life or for a term which may extend to ten years and shall also be liable to fine
unless the women raped is his own wife and is not under twelve years of age, in which cases, he

shall be punished with imprisonment of either description for a term which may extend to two
years or with fine or with both:

Provided that the court may, for adequate and special reasons to be mentioned in the judgment,
impose a sentence of imprisonment for a term of less than seven years.

(2) Whoever,-
(a) being a police officer commits rape-
(i) within the limits of the police station to which he is appointed; or

(ii) in the premises of any station house whether or not situated in the police

station to which he is appointed; or
(iii) on a woman in his custody or in the custody of a police officer subordinate to
him; or

s advantage of his official position and commits rape on a

: ic servant, take
(b) being, a public s t or in the custody of a public servant

woman in his custody as such public servan
subordinate to him; or
ail, remand home or other place of

gement or on the staff of a |

(c) being on the mana law for the time being in force or of a woman's or

custody established by or under any
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. ) o ition and commits rape on any
children's institution takes advantage of his official positio

inmate of such jail, remand home, place or institution; or

(d) being, on the management or on the staff of a hospital, takes advantage of his official

position and commits rape on a woman in that hospital; or

(e) commits rape on a woman knowing her to be pregnant; or

; ; or
(f) commits rape on a woman when she is under twelve years of age; O

(g) commits gang rape, shall be punished with rigorous imprisonment for a term which

shall not be less than ten years but which may be for life and shall also be liable to fine:

Provided that the court may, for adequate and special reasons to be mentioned in the judgment,
impose a sentence of imprisonment of either description for a term of less than ten years.

Explanation 1- Where a woman is raped by one or more in a group of persons acting in
furtherance of their common intention, each of the persons shall be deemed to have committed

gang rape within the meaning of this sub-section.

Explanation 2-"Women's or children's institution" means an institution, whether called an
orphanage or a home for neglected woman or children or a widows' home or by any other name,
which is established and maintained for the reception and care of woman or children.

Explanation 3- "Hospital" means the precincts of the hospital and includes the precincts of any

institution for the reception and treatment of persons during convalescence or of persons
requiring, medical attention or rehabilitation.]

Section 376A
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SQCtion 376B

376B. Whoever has sexuyal intercourse wi
under a decree of separation or otherw
imprisonment of either description for ate
may extend to seven years, ang shall also b

th h

Explanation.—In this section,

"sexual intercourse"
clauses (a) to (d) of section 375.

shall mean any of the acts mentioned in

Section 376C

376C. Whoever, being—

(a) in a position of authority or in 3 fiduciary relationship; or

(b) a public servant; or

(c) superintendent or manager of a jail, remand home or other place of Custody established by or
under any law for the time being in force, Orawomen's or children's institution; or

(d) on the management of a hospital or being on the staff of a -hospi'tal, |

abuses such position or fiduciary relationship to induce or seduce any woman either in his
custody or under his charge or present in the premises to have sexual intercourse with him, such
sexual intercourse not amounting to the offence of rape, shall be punished with rigorous
imprisonment of either description for a térm which shall hot. be less than five years but which
may extend to ten years, and shall also be liable to fine. S

. m 1 H
Explanation 1.—In this section, "sexual intercourse _shz‘ﬂI mean any of _the acts mentioned in

clauses (a) to (d) of section 375.

Explanation 2. —For the purposes of this section, Explanation 1 to section 375 shall also be
applicable.

E’(Dlanation 3.—"Superintendent", in relation'to a jail, remand .home or otthherr zl;;ic::ee c:i; cz:tid?ac;r
3 Women's or children's institution, includes a person holding any othe g e I such jo;
®mang home, place or institution by virtue of which such person can exercise any ty

Contrg| Over its inmates.
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Explanation 4.—The expressions "hospital" and "women's or children's institution" shaj
reéspectively have the same meaning as in Explanation to sub-section (2) of section 376.

Section 376D.

376D. Where a woman is raped by one or more persons constituting a group or acting in
furtherance of a common intention, each of those persons shall be deemed to have committed
the offence of rape and shall be punished with rigorous imprisonment for a term which shall not
be less than twenty years, but which may extend to life which shall mean imprisonment for the
remainder of that person's natural life, and with fine: Provided that such fine shall be just and
reasonable to meet the medical expenses and rehabilitation of the victim: Provided further that

any fine imposed under this section shall be paid to the victim.

Section 376E

376E. Whoever has been previously convicted of an offence punishable under section 376 or
section 376A or section 376D and is subsequently convicted of an offence punishable under any
of the said sections shall be punished with imprisonment for life which shall mean imprisonment

for the remainder of that person's natural life, or with death.

Section 377
377. Unnatural offences

Whoever voluntarily has carnal intercourse against the order of nature with any man, woman or
animal, shall be punished with 15?‘[imprisonment for life], or with imprisonment of either
description for a term which may extend to ten years, and shall also be liable to fine.

Explanation- Penetration is sufficient to constitute the carnal intercourse necessary to the

offence described in this section.

Section 493

493. Cohabitation caused by a man deceitfully inducing a belief of lawful marriage.—Every man
who by deceit causes any woman who is not lawfully married to him to believe that she is
lawfully married to him and to cohabit or have sexual intercourse with him in that belief, shall be
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punished with imprisonment of either d

. escripti .
-hall also be liable to fine. Iption for a term which may extend to ten years, and

section 494

494. Marrying again during lifetime of husband or wife

liable to fine.

Exception- This section does not extend to any person whose marriage with such husband or
wife has been declared void by a court of competent jurisdiction, nor to any person who
contracts a marriage during. the life of a former husband or wife, if such husband or wife, at the
time of the subsequent marriage, shall have been continually absent from such person for the
space of seven years, and shall not have been heard of by such person as being alive within that
time provided the person contracting such subsequent marriage shall, before such marriage
takes place, inform the person with whom such marriage is contracted of the real state of facts

so far as the same are within his or her knowledge. ’

Section 495

495. Same offence with concealment of former marriage from person with whom subsequent

marriage is contracted

offence defined in the last preceding section having concealed from the

Whoever commits the :
person with whom the subsequent marriage is contracted, the fact of the former marriage, shall

be punished with imprisonment of either description for a term which may extend to ten years,

and shall also be liable to fine.

Section 496
né through without lawful marriage

496. Marriage ceremony fra udulently go
ntention, goes through the ceremony of being

Whoever, dishonestly or with a fraudulenfif I|| married, shall be punished with imprisonment
Married, knowing that he is not thereby m:t:n:; to seven years, and shall also be liable to fine.
ye

of either description for a term which ma

441



Justice for women : Legal Compendium

Section 497

497. Adultery

Whoever has sexual intercourse with a person who is and whom he knows or has reason to
believe to be the wife of another man, without the consent or connivance of that man, such
sexual intercourse not amounting to the offence of rape, is guilty of the offence of adultery, and
shall be punished with imprisonment of either description for a term which may extend to five

years, or with fine, or with both. In such case the wife shall be punishable as an abettor.

Section 498

498. Enticing or taking away or detaining with criminal intent a married woman

Whoever takes or entices away an or has reason to believe
to be the wife of any other man, from that man, or from any person having the care of her on

behalf of that man, with intent that she may have illicit intercourse with any person, or conceals
or detains with that intent any such woman, shall be punished with imprisonment of either

description for a term which may extend to two years, or with fine, or with both.

y woman who is and whom he knows

Section 498A.

498A. Husband or relative of husband of a woman subjecting her to cruelty

Whoever, being the husband or the relative of the husband of a woman, subjects such woman to
cruelty shall be punished with imprisonment for a term which may extend to three years and

shall also be liable to fine.
Explanation- For the purpose of this section, "cruelty" means-

(a) any willful conduct which is of such a nature as is likely to drive the woman to commit suicide
or to cause grave injury or danger to life, limb or health (whether mental or physical) of the

woman; or

(b) harassment of the woman where such harassment is with a view to coercing her or any
person related to her to meet any unlawful demand for any property or valuable security or is on
account of failure by her or any person related to her to meet such demand.]
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Section 509

509. Word, gesture or act intended to insult the modesty of a wo
man

Whoever, intending to i

gesture, or exhibitsg a: m;:-it the. mOdLTS“’ of any woman, utters any word, makes any sound or
esture’or object shallyb Ject, intending that such word or sound shall be heard, or that such

g e seen, by such woman, or intrudes upon the privacy of such woman,

shall be punished with simple impri
prisonment for a term whi .
fine, or with both. hich may extend to one year, or with
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CODE OF CRIMINAL PROCEDURE, 1973

Section 26

26. Courts by which offences are triable.
Subject to the other provisions of this Code,-

(a) Any offence under the Indian Penal Code (45 of 1860) may be tried by-
(i) the High Court, or

(ii) the Court of Session, or
(iii) any other court by which such offence is shown in the First schedule to be triable;

'[“Provided that any [“offence under section 376, section 376A, section 376B, section 376C,
section 376D or section 376E of the Indian Penal Code”] (45 of 1860) shall be tried as far as

practicable by a Court presided over by a woman.”]
(b) Any offence under any other law shall, when any court is mentioned in this behalf in such law,

be tried by such court and when no court is so mentioned, may be tried by.

(i) the High Court, or

(ii) any other court by which such offence is shown in the First Schedule to be triable.

Section 47

47. Search of place entered by person sought to be arrested.-

(2) If ingress to such place cannot be obtained under sub-section (1), it shall be lawful in any case
for a person acting under a warrant and in any case in which a warrant may issue, but cannot be
obtained without affording the person to be arrested an opportunity of escape, for a police
officer to enter such place and search therein, and in order to effect an entrance into such place,
to break open any outer or inner door or window of any house or place, whether that of the
person to be arrested or of any other person, if after notification of his authority and purpose,
and demand of admittance duly made, he cannot otherwise obtain admittance;

Provided that, if any such place is an apartment in the actual occupancy of a female (not being
the person to be arrested) who, according to custom, does not appear in public, such person or
police officer shall, before entering such apartment, give notice to such female that she is at

444



Justice for Women : Legal Compendium

jiberty to withdraw and shall afford her every reasonable facility for withdrawing, and may then

preak open the apartment and enter it.

section 51

51. Search of arrested person.

(2) Whenever it is necessary to cause a female to be searched, the search shall be made by
another female with strict regard to decency.

Section 53

53. Examination of accused by medical practitioner at the request of police officer.-

2) Whenever the person of a female is to be examined under this section, the examination shall
be made only by, or under the supervision of, a female registered medical practitioner.

Explanation.- In this section and in section 54, "registered medical practitioner” means a medical
practitioner who possesses any recognized medical qualification as defined in clause (h) of
section 2 of the Indian Medical Council Act, 1956,(102 of 1956) and whose name has been

entered in a State Medical Register.

Section 53A

53 A. Examination of person accused of rape by medical practitioner. —

(1) When a person is arrested on a charge of committing an offence of rape or an attempt to
commit rape and there are reasonable grounds for believing that an examination of this person
will afford evidence as to the commission of such offence, it shall be lawful for a registered
medical practitioner employed in a hospital run by the Government or by a local authority and in
the absence of such a practitioner within the radius of sixteen kilometers from the place where
the offence has been committed by any other registered medical practitioner, acting at the
request of a police officer not below the rank of a sub-inspector, and for any person acting in
good faith in his aid and under his direction, to make such an examination of the arrested person

and to use such force as is reasonably necessary for that purpose.

(2) The registered medical practitioner conducting such examination shall, without delay,
&€amine such person and prepare a report of his examination giving the following particulars,

namEIV;-
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(i) the name and address of the accused and of the person by whom he was brought,

(ii) the age of the accused,

on the person of the accused,

(iii) marks of injury, if any,
(iv) the description of material taken from the person of the accused for DNA profiling, and”.

(v) other material particulars in reasonable detail.

(3) The report shall state precisely the reasons for each conclusion arrived at.

(4) The exact time of commencement and completion of the examination shall also be noted in

the report.
ut delay, forward the report of the

medical practitioner shall, witho
ection 173 as part of

ho shall forward it to the Magistrate referred to in s
of sub-section (5) of that section.]

(5) The registered
investigating officer, W
the documents referred to in clause (a)

Secion 97.

g7.Search for persons wrongfully confined
If any District Magistrate, sub-divisional Magistrate or Magistrate of the first class has reason to

believe that any person is confined under such circumstances that the confinement amounts to

an offence, he may issue, a search-warrant, and the person to whom such warrant is directed
h for the person sO confined; and such search shall be made in accordance therewith,

may searc
immediately taken before a Magistrate, who shall make such

and the person, if found, shall be
order as in the circumstances of the case seems proper.

Section 98

98. Power to compel restoration of abducted females. Upon complaiht made on oath of the
abduction or unlawful detention of a woman, or a female child under the -age of eighteen years
::i:taziszn::f:r: r;(urpose, a District Magistratg, _Sub-divisional Magistrate or Magistrate of th;
such female :hiI: tz :’;r";det’; i 'mmEdiate. restoration of such woman to her liberty, of of
such child, and H and,- pare_nt: gqarc_han or other person having the lawful charge of
d, and may compel compliance with such order, using such force as may be necessary-
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Section 125

125.0rder for maintenance of Wives, children and parents

(1) If any person having sufficient means neglects or refuses to maintain-
(a) his wife, unable to maintain herself

(d) his father or mother,

unable to maintain himself i i
or herself, a
e i e - , @ Magistrate of the first class may,

intenance i famy ect or refusal, order such person to make a monthly allowance for the
IS wite or such child, father or mother, at such monthly rate not exceeding five

hundred rupees i i
-p in the whole, as such Magistrate thinks fit, and to pay the same to such person
as the Magistrate may from time to time direct :

Explanation.-For the purposes of this Cha pter,-

(b) "wife" includes a woman who has been divorced by, or has obtained a divorce from, her
husband and has not remarried. | '

(2) Such allowance shall be payable from the date of the order; or, if so ordered, from the date of
the application for maintenance. (3) If any person so ordered fails without sufficient cause to
comply with the order, any such Magistrate may, for every breach of the order, issue a warrant
for levying the amount due in the manner provided for levying fines, and may sentence such
person, for the whole or any part of each month's allowances remaining unpaid after the
execution of the warrant, to imprisonment for a term which may extend to one month or until
payment if sooner made: Provided that no warrant shall be issued for the recovery of any
amount due under this section unless application be made to the Court to levy such amount
within a period of one year from the date on which it became due : Provided further that if such
person offers to maintain his wife on condition of her living with him, and she refuses to live with
him, such Magistrate may consider any grounds of refusal stalted by her, an§ n:nay make an order
under this section notwithstanding such offer, if he is satisfied that there is just ground for so

doing.

d marriage with another woman or keeps a mistress, it

ion.-If a husband has contracte . wor
et his wife's refusal to live with him.

shall be considered to be just ground for
n allowance from her husband under this section if she is

— :
= live with her husband, or if

¢ e entitled to rec
(4) No Wife shall b y sufficient reason, she refuses to

living in adultery, or if, without an !
they are living separately by mutual consent.
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is section is living in
(5) On proof that any wife in whose favour an order has been n'!ade un:er;l;:dseor - theygare
adultery, or that without sufficient reason she refuses to live with her hus 2

: he order.
living separately by mutual consent, the Magistrate shall cance It

Section 126

126. Procedure.

(1) Proceedings under section 125 may be taken against any person in any district-
(a) where he is, or (b) where he or his wife, resides, or

(c) where he last resided with his wife, or as the case may be, with the mother of the illegitimate
child.

(2) All evidence in such proceedings shall be taken in the presence of the person against whor.n
an order for payment of maintenance is proceed to be made, or, when his personal attendance is

dispensed with, in the presence of his pleader, and shall be recorded in the manner prescribed
for summons-cases:

Provided that if the Magistrate is satisfied that the person against whom an order for payment of
maintenance is proposed to be made is wilfully avoiding service, or wilfully neglecting to attend
the Court, the Magistrate may proceed to hear and determine the case ex parte and any order so
made may be set aside for good cause shown on an application made within three months from

the date thereof subject to such terms including terms at to payment of costs to the opposite
party as the Magistrate may think just and proper.

(3) The Court in dealing with applications under section 125 shall have power to make such
order as to costs as may be just.

Section 127

127. Alteration in allowance.

(1) On proof of a change in the circumstances of any person, receiving,
monthly allowance, or ordered under the same se
child, father or mother, as case ma
allowance he thinks fit

under section 125 a

ction to pay a monthly allowance to his wife,

y be, the Magistrate May make such alteration in the
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ded that if he increases th
provi e allowance, the month
e be exceeded. y rate of five hundred rupees in the whole

here it appears to the Magi
2 W agistrate that, in consequence of any decision of a competent Civil
petent Civi

urt, any order made under secti
" rma 1on 125 should be cancelled or varied, he shall ¢
o as the case may be, vary the same accordingly ied e shall cance e S5

here any order has
(?f)o\:: B e Obtainzdeendr.nade under section 125 in favour of a woman who has been
div f a divorce from, her husband, the Magistrate shall, if he is satisfied

that-

(a) the woman has, after the date of such div :
) orce, remarried, can
of her remarriage; ’ , cancel such order as from the date

(b) the woman has been divorced by her husband and that she has received, whether before or

after the date of the said order, the whole of the sum which, under any customary or personal

law applicable to the parties, was payable on such divorce, cancel such order,-

(i) in the case where, such sum was paid before such order, from the date on Which such order

was made,

(i) in any other case, from the date of expiry of the period, if any, for which maintenance has

been actually paid by the husband by the woman;
and that she had voluntarily

rce from her husband
e order from the date thereof.

(c) the woman has obtained a divo
fter her divorce, cancel th

surrendered her rights t0 maintenance a
ry of any maintenance or dowry by any
aid under section 125, the Civil

r recovered by, such person as

ng any decree for the recove
been ordered to be p

h has been paid to, 0

(4) At the time of maki
person, to whom a mont
Court shall take into accoun
monthly allowance in pursua

hly allowance has
t the sum whic
nce of the said order.

Section 128
r of maintenance shall be given

n whose favour it is made, or to his guardian, if any or to the
nd such order may be enforced by any Magistrate

it is made may be, on such Magistrate being
payment of the allowance due.

128. Enforcement of order of maintenance. A copy of the orde

without payment to the person i
person to whom the allowance is to be paid ; 3
in any place where the person against whom
atisfied as to the identity of the parties and the no-
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Section 154

« Section154:- Provided that if the information is given by the woman against whom an offence
undar section 3264, section 3268, Section 354, Sec-A Section 354-B, Section 354C, Sec-354D, Sec-
375, Sec-376A Sec- 376 B Sec-376C, Sec-376D, Sec-376E or section 509 of the Indian Penal Code
is =leged have been committed or attempted, then such information shall be recorded, by a

womazn police officer or any woman officer.

Section 160
160. Police Officer’s power to require attendance of witnesses.
{1) Any police officer making an investigation under this Chapter may, by order in writing, require

the attendance before himself of any person being within the limits of his own or any adjoining
st=tion who, from the information given or otherwise, appears to be acquainted with the facts
=nd dircumstances of the case; and such person shall attend as so required:

Provided that no male person 1[“under the age of fifteen years or above the age of sixty-five
years or a woman or a mentally or physically disabled person”] shall be required to attend at any

plzce other than the place in which such male person or woman resides.

by rules made in this behalf, provide for the payment by the

{2) The State Government may,
on, attending under sub-section (1) at any

police officer of the reasonable expenses of every pers
place other than his residence.

Section 161

161. Examination of witnesses by police.
(1) Any police officer making an investigation under this Chapter, or any police officer not below

such rank as the State Government may, by general or special order, prescribe in this behalf,
acting on the requisition of such officer, may examine orally any person supposed to be

acquainted with the facts and circumstances of the case.

(2) Such person shall be bound to answer truly all questions relating to such case Put to him by
such officer, other than questions the answers to which would have a tendency to expose him to

a criminal charge or to a penalty or forfeiture.

(3) The police officer may reduce into writing any statement made to hirﬁ in the course of an
examination under this section; and if he does so, he shall make a separate and true record of

the statement of each such person whose statement he records.

Pro.vided further that the statement of a woman against whom an offence under section 354,
zzzttfon 354A, sect:-on 3548, section 354C, section 354D, section 376, section 376A, section 3768,
ton 376C, section 376D, section 376E or section 509 of the Indian Penal Code is alleged to

450



Justice for Women : Legal Compendium

have been committed or att
em
thicer” ] Pted shal| pe recorded, b i
officer.”. + BY @ woman police officer or any woman

Section 164

» Section 164:- In cases Punishable u
sub-sec (I) or sub-sec (2) of sec 376, s
509 of the Indian Pena| Code, the )
against whom such offence has bee

nder Sec-354, Sec- 3544, Sec- 3548, Sec- 354AC,Sec- 354D,
ec-376A Sec-376 B Sec-376C, Sec-376D, Sec-376E or section
udicial Magistrate shall record the statement of the person
as the commiission of the off : N committed in the manner prescribed in sub-se (5),as soon

Offence is brought to the notice of the police Contd.. Provided that if

the person maki : )
the :ﬂ - — :g - Statement Is temporarily orw permanently mentally or physically disabled,
gistrate shall take the assistance of interpreter and the same shall be video graphed.

Section173.
173. Report of police officer on completion of investigation.
(1) Every investigation under this Chapter shall be completed without unnecessary delay.

(2) (i) as soon as it is completed, the officer in charge of the police station shall forward to a
Magistrate empowered to take cognizance of the offence on a police report, a report in the form

prescribed by the State Government, stating-

(a) the names of the parties;

(b) the nature of the information;

(c) The names of the persons who appear to be acquainted with the circumstances of the case;

(d) whether any offence appears to have been committed and, if so, by whom;

(e) whether the accused has been arrested;
(f) whether he has been released on his bond and, if so, whether with or without sureties;
whether he

d in custody under section 170.

() whether he has been forwarde
r as may be prescribed by the State

e, in such manne . -
- y by whom the information relating to

.. so communi .
(i) The officer shall al to the person, if an

Government, the action taken by hlm,'C e
the commission of the offence was first 8
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(3) Where a superior officer of police has been appointed under section 158, the report, shall, in

any case in which the State Government by general or special order so directs, be submitted
through that officer, and he may, pending the orders of the Magistrate, direct the officer in

charge of the police station to make further investigation.

(4) Whenever it appears from a report forwarded under this section that the accused has been

released on his bond, the Magistrate shall make such order for the discharge of such bond or

otherwise as he thinks fit.
(5) When such report is in respect of a case to which section 170 applies, the police officer shall

forward to the Magistrate along with the report-

(a) all documents or relevant extracts thereof on which the prosecution proposes to rely other

than those already sent to the Magistrate during investigation;

(b) the statements recorded under section 161 of all the persons whom the prosecution

proposes to examine as its witness.

(6) If the police officer is of opinion that any part of any such statement is not relevant to the

sub-matter of the proceeding or that its disclosure to the accused is not essential in the interests
of justice and is inexpedient in the public interest, he shall indicate that part of the statement
and append a note requesting the Magistrate to exclude that part from the copies to be granted

to the accused and stating his reasons for making such request.

(7) Where the police officer investigating the case finds it convenient so to do, he may furnish to
the accused copies of ali or any of the documents referred to in sub-section (5).

(8) Notwithstanding in this section shall be deemed to preclude further investigation in respect
of an offence after a report under sub-section (2) has been forwarded to the Magistrate and,

where upon such investigation, the officer in charge of the police station obtains further
evidence, oral or documentary, he shall forward to the Magistrate a further report or reports
regarding such evidence in the form prescribed and the provisions of’ sub-section (2) to (6) shall,
as far as may be, apply in relation to such report or reports as they apply in relation to a report

forwarded under sub-section (2).
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Section 174

174.Police to enquire and report on Suicide, etc.

(1) When the officer in charge of a police station or some other police officer specially

empowered by the State Government in that behalf receives information that a person has
committed suicide, or has been killed by another or by an animal or by machinery or by an
accident, or has died under circumstances raising a reasonable suspicion that some other person
has committed an offence, he shall immediately give intimation thereof to the nearest Executive
Magistrate empowered to hold inquests, and, unless otherwise directed by any rule prescribed
by the State Government, or by any general or special order of the District or Sub-divisional
Magistrate, shall proceed to the place where the bodyof such deceased person is, and there, in
the presence of two' or more respectable inhabitants of the neighbourhood, shall make an
investigation, and draw up a report of the apparent cause of death, describing such wounds,
fractures, bruises, and other marks of injury as may be found on the body, and stating in what
manner, or by what weapon or instrument (if any); such marks appear to have been inflicted.

(2) The report shall be signed by such police officer and other persons, or by so many of them as
concur therein, and shall be forthwith forwarded to the District Magistrate or the Sub-divisional
Magistrate.

(3) When-
(i) the case involves suicide by a woman within seven years of her marriage ;or

(i) the case relates to the death of a woman within seven years of her marriage in any
circumstances raising a reasonable suspicion that some other person committed an offence in

relation to such woman ;or

(iii) the case relates to the death of a woman within seven years of her marriage and any relative
of the woman has made a request in this behalf; or

(iv) there is any doubt regarding the cause of death; or

(v) the police officer for any other reason considers it expedient so to do, he shall. subject to
such rules as the State Government may prescribe in this behalf,.f'orward ?he body, with a view
to its being examined, to the nearest Civil Surgeon, or other qualified medrcz.sl man appoi.nted‘in
this behalf by the State Government, if the state of the weather and the distance admit of its
being 5o forwarded without risk of such putrefaction on the road as would render such

F-‘Xarnination useless.
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namely, any District Magistrate

(4) The following Maglstrates are o orod to hold Inquests,
B Maglstrates are empowere spacially empowered In this

or Sub-divisional Maglstrate and any other Executive Maglstrate
behalf by the State Government or the District Maglstrate.

Scction 176.

176. Inquiry by Magistrate Into cause of death. i1\ of sub-section (3
(1) [***]When the case Is of the nature referred to In clause (i) of clause (i) of s T (8ot

section 174), the ncarest Maglstrate empowered to hold Inquests shall, and in any oth(?r ca.se
mentloned In sub-section (1) of section 174, any Magistrate SO empowered may hold an lnqu.:ry
into the cause of death cither Instead of, or in addition to, the investigation held by the police
officer; and if he does so, he shall have all the powers in conducting it which he would have in
holding an inquiry into an offence.

[(1A) Where,-

(1) any person dies or disappears, on

(1) rape is alleged to have been committed on any woman, while such person or woman is in the
custody of the police or in any other custody authorised by the Magistrate or the Court, under
this Code in addition to the enquiry or investigation held by the police, an inquiry shall be held by
the Judicial Magistrate or the Metropolitan Magistrate, as the case may be, within whose local
jurisdiction the offence has been committed.]

(2) The Magistrate holding such inquiry shall record the evidence taken by him in connection
therewith in any manner hereinafter prescribed according to the circumstances of the case.

(3) Whenever such Magistrate considers it expedient to make an examination of the dead body

of any person who has been already interred, in order to discover the causes of his death, the
Magistrate may cause the body to be disinterred and examined.

(4) Where an inquiry is to be held under this section, the Magistrate shall, wherever practicable,
inform the relatives of the deceased whose names and addresses are known. and shall allow
them to remain present at the inquiry. ’

’[(5) The Judicial Magistrate or the Metropolitan Magistrate or Executive Magistrate or police
officer holding an inquiry or investigation, as the case may be, under sub-section (1A) shall
within twenty-four hours of the death of a person, forward the body with a view to its beiné

examined to the nearest Civil Surgeon or other qualified medical man appointed in this behalf by
the State Government, unless it is not possible to do so for reas -

Explanation — In this section, the expression “relati
and spouse,

454



Justice for Women : Legal Compendium

Sectionl174

174. Police to inquire and réport on suicide, etc,
(1) When the officer i

Magistrate, shall pro
the presence of tw

investigation, and draw up a report of the apparent cause of death, describing such wounds,

fractures, bruises, and other marks of injury as may be found on the body, and stating in what
manner, or by what weapon or instrument (if any), such marks appear to have been inflicted.

(2) The report shall be signed by such police officer and other persons, or by so many of them as
concur therein and shall be forthwith forwarded to the District Magistrate or the Sub-divisional
Magistrate. '

(3) [When
(i) the case involves suicide by a woman within seven years of her marriage: or

(i) the case relates to the death of a woman within seven years of her marriage in any
circumstances raising a reasonable suspicion that some other person committed an offence in
relation to such woman; or

(iii) the case relates to the death of a woman within seven years of her marriage and any relative
of the woman has made a request in this behalf, or

(iv) there is-any doubt regarding the cause of death; or

(v) the police officer for any other reason considers it t?xpe'dient so to do, he shall], s.:ubjecf to
such rules as the State Government may prescribe in this behalf,lf‘orward 'fhe body, W|tl~.4 a vre:w
to its being examined, to the nearest Civil Surgeon, or other qualified medlcafl man apjm.nted‘ln
this behalf by the State Government, if the state of t'he weather anddthe dlstar;ctl:e a ;mt of its
being so forwarded without risk of such putrefaction on the road as would render such

€xamination useless.
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istrict Magistrate
. mely, any Dis
Id inquests, na
wered to ho

: in this
i 0 ; ally empowered in t
(@) The following Maglstrates 818 SHE L L0 - ukive Magistrate specialy

e a

Section 197 . nts ovable from
. d public servants. : rvant not rem
187. Prosecution o jlmies'é“;r :Jvas a Judge or Magistrate or a public servar
who is
(1) When any person

e alleged to
is accused of any offenc
. Government is acc is official duty

_ ith the sanction of the _ : ischarge of his 0
Hisiffieastaie oy ?r: by him while acting or purporting to act in the o anction-

been committe i reviouss

ha\rceomert shall take cognizance of such offence except with the p
no

i il be
t no sanction sha

“Explanation.—For the removal of doubts it is hereby declared ;T; kiighumisiisanretol
Eeqxtfi'red in c'ase of a public servant accused of any offence a:!;cg: +ea0 spericmAAE, <edifi
i i jon 354, section 354A, secti , -
section 166A, section 166B, section 354, ; . P —

:;jeDr section 370, section 375, section 376, section 376A, section 376C, sect (

509 of the Indian Penal Code.”.]

. or, i - at the time of
(a) In the case of it person who is employed or, as the case may be, was

i i i ion, of the
ission of the alleged offence employed, in connection with the affairs of the Union,
comm
Central Government;

i f
(b) In the case of a person who is employed or, as the case may be,_was at the time o

commission of the alleged offence employed, in connection with the affairs of a State, of the
State Government: trig g 2 :

'[Provided that where the alleged offence was committed by a person referred to in clause (b)
during the period while a Proclamation issued under clause (1) of article 356 of the Constitution

was in force in a State, clause (b) will apply as if for the expression “State Government” occurring
therein, the expression “Central Government” were substituted.

(2) No Court shall take cognizance of any offence alle

member of the Armed Forces of the Union whole actin
his official duty,

ged to have been committed by any

B Or purporting to act in the discharge of
except with the previous sanction of the Central Government.

by notification, direct that the provisions of subsection (2) shall
of the members of the Forces charged with the maintenance of
public order as may be specifi

& ed therein, whenever they may be serving, and thereupon the
Provisions of that sub-section will apply as if lot the expression

, : “Central Government” occurring
therein, the expression “State Government were substituted
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2[(3A) Notwithstanding anyt
any offence, alleged tgo ha\::: i;i:: ntalne('j in sub-section (3), no court shall take cognizance of
maintenance of public order in 3 Stc:mmll.ted by any member of the Forces charged with the
official duty during the period whil: © whie act_ing or purporting to act in the discharge of his
Constitution was in force therein e)u:a Prol_:lamatlon issued trader clause (1) of article 356 of the
(38) Notwithstanding anything t(; th ept with the previous sanction of the Central Government.
by declared that any sanction acCorZ L: ntrary contained in this Code or any other law, it is here
court upon such sanction, during th : b.v the State Government or any cognizance taken by 2
ending with the date immediate? © pen’od commencing on the 20th day of August, 1991 and
(Amendment) Act, 1991 re(:ei\ares')’t::reced|ng the date on which the Code of Criminal Procedure
s e Bre=n Committec; durim o e a?sent o_f the President, with respect to an offence alleged
356 of the Constitution was in ?o - Penod while a Proclamation issued under clause (1) of article
extitral Government i such rce in the State, shall be invalid and it shall be competent for the
such matter to accord sanction and for the court to take cognizance

thereon.]

(4) :':e l;:ent}:al Government or the State Government, as the case may be, may determine the
Pe"h J" dY w Om,. the manner in which, and the offence or offences for which, the prosecution of
such Judge, Magistrate or public servant is to be conducted, and may specify the court before

which the trial is to be held.

1. Added by Act 43 of 1991, sec. 2 (w.e.f. 2-5-1991)

2. Ins. by Act 43 of 1991, sec. 2 (w.e.f. 2-5-1991)
3. Inserted by Section 18 of “The Criminal Law (Amendment) Act, 2013"

Section198

198.Prosecution for offences against marriage.-

urt shall take cognizance of an offence punishable under Chapter XX of the Indian Penal

(1) No Co
me person aggrieved by the offence:

Code(45 of 1860) except upon a complaint made by so

Provided that-

f eighteen years, or is an idiot or a lunatic, or is from
Jaint, or is @ woman who, according to the local
lled to appear in public, some other person may,

er behalf;

(a) where such person is under the age 0
sickness or infirmity unable to make a comp
customs and manners, ought not to be compe

with the leave of the Court, make a complaint on his or h
ny of the Armed Forces of the Union

nd and he is serving ina
cer as precluding him from obtaining

(b) where such person is the husba
his Commanding Offi

under conditions which are certified by
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rson, some other person authorized by

tion (4) may make a complaint on his

s of sub-sec
ffence punishable under section 494 of the Indian

made on her behalf by her father, mother,
brother or sister.

leave of absence to enable him to make a complaint in pe

the husband in accordance with the provision
behalf;(c) where the person aggrieved by an o
penal Code(45 of 1860) is the wife, complaint may be :
brother, sister, son or daughter or by her father's of mother’s
sband of the woman shall be

erson other than the hu
97 or section 498 of the said

(2) For the purposes of sub-section (1), nop
hable under section 4

deemed to be aggrieved by any offence punis
Code:
who had care of the woman on his

Provided that in the absence of the husband, some person
with the leave of the Court, make a

behalf at the time when such offence was committed may,
complaint on his behalf.

(3) When in any case falling under clause (a) of the proviso to sub-section (1), the complaint is

sought to be made on behalf of a person under the age of eighteen years or of a lunatic by 2

person who has not been appointed or declared by a competent authority to be the guardian of
and the Court is satisfied that there is a guardian so appointed

the person of the minor or lunatic,
ave, cause notice to be given to

or declared, the Court shall, before granting the application for le
such guardian and give him a reasonable opportunity of being heard.

(4) The authorization referred to in clause (b) of the proviso to sub-section (1), shall be in writing,
shall be signed or otherwise attested by the husband, shall contain a statement to the effect that
he has been informed of the allegations upon which the complaint is to be founded, shall be
countersigned by his Commanding Officer, and shall be accompanied by a certificate signed by
that Officer to the effect that leave of absence for the purpose of making a complaint in person
cannot for the time being be granted to the husband. '

(5) Any document purporting to be such an authorization and complying with the provisions of
sub-section (4), and any document purporting to be a certificate required by that sub-section
shall, unless the contrary is proved, be presumed to be genuine and shall be received in
evidence.

((;)ll::OCou: shall take cognizance of an offence under section 376 of the Indian Penal Code, (45
) where such offence consists of sexual inter-course by a man with his own wife, the wife

being under fifteen years of '
age, if more than
EisSonoFiheofame: one year has elapsed from the date of the

(7) The provisions of this section apply to the Iabetment of

they apply to the offence. L of, or attempt to commit, an offence as
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section 198A

198A. Prosecution of offences under section 498A of the Indian Penal Code

No Court shall take cogni
gnizance of an Offence Punishable section 498A of the Indian Penal Code

except upon a police :
ptup P report of facts which constitute such offence or Upon a complaint made by

the person aggrie
P ggrieved by the offence or by her father, mother, brother, sister or by her father's or

mother's brother or sister or, with
» the leave of the Court, b
blood, marriage or adoption. , by any other person related to her by

Section 198B

° Sectu?n—198B:- No Court shall take cognizance of an offence punishable under section 3768 of
the Indian Penal Code where the persons are in a marital relationship, except upon “ prima facie

satisfaction of the facts which constitute the offence upon a complaint having been filed or made
by the wife against the husband.

Section 273

273. Evidence to be taken in presence of accused.

Except as otherwise expressly provided all evidence taken in the course of the other proceeding
shall be taken in the presence of the accused or, when his personal attendance is dispensed with,

in the presence of his pleader.

[“Provided that where the evidence of a woman below the age of eighteen years who is alleged
to have been subjected to rape or any other sexual offence, is to be recorded, the court may take
oman is not confronted by the accused while at the

appropriate measures to ensure that such w:
of the accused.”.]

same time ensuring the right of cross-examination

309. Power to postpone or adjourn proceedings. _ _
2(“(1) In every inquiry or trial the proceedings shall be continued from day-to-day until all the

witnesses in attendance have been examined, unless the Court finds the adjournment of the
same beyond the following day to be necessary for reasons to be recorded_: -
Provided that when the inquiry oF trial relates to an offence under section 376, section 376A,

section 376B, section 376C or section 376D of the Indian penal Code, the inquiry or trial shall, as

far as possible be completed within a period of two months from the date of filing of the charge

sheet.”
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cement of trial, -
(2) If the court after taking cognizance of an offence, or commen finds j

i any inquiry or tria| ;
necessary or advisable to postpone the commencement of, or adffjouur';‘“;he :am‘: Onwsuc;;'ah it
may, from time to time, for reasons to be recorded, postpone or jo e same remamjerms
as it thinks fit, for such time as it considers reasonable, and may Dy the

accused if in custody:

Provided that no Magistrate shall remand an accused person to custody under this section for a
term exceeding fifteen days at a time:

Provided further that when witnesses are in attendance no adjournment or postponﬁement shall
be granted, without examining them, except for, special reasons to be recorded in writing:

*[Provided also that no adjournment shall be granted for the purpose only of enabling the
accused person to show cause against the sentence proposed to be imposed on him.]
Explanation-1.If sufficient evidence has been obtained to raise a suspicion that the accused may

have committed an offence, and it appears likely that further evidence may be obtained by a
remand, this is a reasonable cause for a remand.

Explanation 2.The terms on which an adjournment or postponement may be granted include, in
appropriate cases, the payment of costs by the prosecution or the accused.

1. Ins. by Act 45 of 1978, Sec. 24 (w.e.f. 18-12-1978).
2. Inserted by Section 21 of “The Criminal Law (Amendment) Act, 2013"

Section 327

327.Court to be open

(3)Where any proceedings are held under sub

print or publish any matter in relation tg

-sectj i
Ion (2), it sha|| not be lawful for any person to
permission of the court ]

any suyc i
v such proceedings, except with ‘the previous
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gection 3578

section-357B:- The compensatlon
L]

Payable by y, tate g |
lon-357A shal
to the pa ment of overnment under sect
pe In addition pay fine to the Vietim unge, Section 3264 of section 376D of the
indian Penal Code,

section 376C

section- 376C;- All hospital, Public of priv
. te Government, local bogjes or
s;a6 A, 376, 376A, 3768, 376¢, 3¢
320A, 275,

poliCE-

ate, Whether run by the Central Government the
any other Person

» shal| immediately, Provide the section
Dor Section 376E of the IPC, and shall Immediately inform the
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POLICE CIRCULAR NO. 212/cB, Dated 4-5-1973

year 1960 after framing of the rules. The Government as per the Notification No. 42050/P. ang
No. 42063, dated 24-11-1972 has authorized District Superintendents of Police, Senior-most
Additional s.p,, D.S.P. and AS.P. (Senior-most) to act as special police officers under section 13 (i)
of the Act throughout the district, and S.D.P.O. in their respective subdivisions and authorizing
Circle Inspectors of Police and Sub-inspector of Police within their jurisdictions to assist such

special police officer. This has already been communicated to all concerned vide this officer letter
No0.25768, dated 30-12-1972.

It is now therefore necessary that a systematic approach and action of police work be
made to deal with such crime. So it is proposed to form a Vice-Squad in C.1.D., C.B. consisting of

extra staff, but for the present one Vice-Squad has been formed in C.LD., C.B., consisting of one

D.S.P., One Inspector, Two S.Is., Two W.S.I., One AS.L and Two constables from the existing
strength, till the Government sanction in receive

(i) It is the function of Vice-Squad to make a systematic study and analyse

after a careful survey of the extent and nature of the problem.
(ii) It will collect statistics regarding illicit traffic in women and girls relating to
the State under following heads:-

(a) Social workers interested in enforcement of the S.|.T. Act. 1956,

(b) Prostitutions, Pimps, residential addresses of call girls and their
modus operandi and unholy associations/brothels with their
telephone numbers, A separate cell managed by this Squad shall
function in crime record office of Crime Branch where papers
relating to these caterogies shall be filed and individuals separately
indexed. A chronological record (History Sheet) with note of
periodical checking for each individual should be maintained.

The Vice Squad shall Pass information to the special police offices
concerned in the districts if th

€ same has not come to their notice.
The special police officers s

hall submit every quarter a review
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lsjl:ade‘;; t'h[:a following heads regarding work done by them to the
' LLD., Crime Branch and who In turn shall consolidate and
incorporate information under the S.I.T. Act for the quarter and the
review shall be submitted to Government:-
(a) Number of prosecutions launched for exposing person on a
public street,
(b) Number of brothel keepers prosecuted.
(c) Number of pimps prosecuted.
(d) Number of prostitutes prosecuted.
(€) Number of prosecutions launched under Section 7 of the S.I.T.
Act. '
(f) Number of minors rescued and how placed.
(8) Number of prostitutes sent to protective and aftercare home.
(h) Number of persons from whom security under Section 12 of
the S.L.T. act has been taken. '
(i) Action under Section 13 of the Act.
(i) A brief note on the help received from social workers.
(k) Any special difficulties encountered by the special police
~ officers in the task and in the enforcement of the S.T. Act.

As such all the districts, Ss.P. are enjoined hereby to submit quarterly review in the above
noted pro forma in the 1st week of each quarter.

_ _ . R.K. Padhi,
Inspector-General of Police
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1991
POLICE CIRCULAR ORDER NO-. 273/

" tions of Atrocities, offences
taining allega
itions, con

' disposal of pe "
SUBJECT;“-.procedure t’c;rert ilp " A o ffence
un he P.C.R. A d dowry

he petition containing allegatio.ns of atrc.acities on
t dowry offences, received in the office of the
e ict Ss.P. has been time consuming
ol time of police and

in di f
The procedure so far adopted in disposal 0 .
the S.C./S.T. offences under the P.C.R. Atft as Pt
D.LG. of Police, H.A. & D.D., as well as in the o. i g therespditE
at;;i ‘therefore needs to be streamlined with a view to re. N
, : i i society.
providing satisfaction to the aggrieved sections of the

. - i nt

(a) Petitions received in H.A. & D};[:;:;gz:::;:hment. They should at
As soon as such petitions are entrusted fco the ?fﬁcers o - beeh registered in this regard. If
once verify from the S.R. section of their ofﬂce.1f an?,r case _? e aiites or KroolBies;on
not the petitions should be taken up for enquiry. In case of p piand enouire gall
S.C./S.T. or P.C.R. Act offences the E.Os. should proceed at once to th.e spot a oo, the
from both parties as well as local dignitaries. In case of petitions: re|ajcmg to dowry o - e
enquiring Officers should prbceed first to the petitioner to examine him/ -hPJ and other \;\-ntness
regarding the allegations and then proceeded to the village/place of the in-laws and verify abOL.lt
the allegations. The enquiry should be brief and tolthe point to ascertain if any offence is
revealed prime facie. If so, the E.O. should proceed to the concerned Police station and direct the
O.1.C. of the P.S. shall register a case and proceed with the investigation. The 0.1.C. of the P.S.
should send a message to the D.L.G., H.A. & D.D. and to District S.P. that a case has been
registered indicating case reference. After ensuring this the E.O. of H.A. & D.D. Establishment
shall return back to office and submit a brief enquiry report. However if the allegation is proved
baseless or does not merit any action, a detailed report should be submitted by the E.O. on
return. If and when investigation of such a case is to be taken over by an officer of H.A. & D.D.
|Establishment, the D.1.G. , H.A. & D.D. will issued Range Order and also send a signal, on receipt

of which the District S.P. will forthwith issue corresponding D.O. authorizing the concerned
officer of H.A, & D.D. Estt. To take up the investigation. i
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ODISHA poLice

CRIME BRANCH

CRI
. MiINAL INVESTIGATION DEPARTMENT

POLICE CIRCULAR ORDER 343 /2013
No. 27143/SR ‘W’
Date 30.06.2013

To

All district SsP/DCsp Bhubaneswar & Cuttack/SsRP, Cuttack/Rourkela
Sub:  Standard Operating Procedure (SOP) for investigation of Crime against women

INTRODUCTION

Crime against women in general and rape in particular need our closest attention. In
order to improve the quality of investigation and to secure a better conviction rate, a
Standard Operating Procedure (SOP) is herby prescribed which must be scrupulously

followed by all concerned.

REGISTRATION OF FIR

No Technicality should be allowed to come in the way of prompt registration of offences
against women. As soon as information about such offences is received. FIR must be
recorded in accordance with the provisions of Sec 154 CrPC. FIR, being an important

d t should be drawn up with greatest are and caution, incorporating all material
cormatici | ¥ ectly connected with the crime or are likely to form

i - ich are dir .

rroan s o dim o e 7L
subsequently it can be transferred to ths.e concern.e. e given- oy woman
Section 154 CrPC provides that information pertalﬂ'"ng \:oman officer.

victims shall be recorded by @ woman Police Officer or any
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INVES'“GATION

a) Investigating officers
’ inst women shall be conducted by a

uld be formed, consisting
ted as Chief 10. There
uld usually be

ible, investigatio )
As for as possibl  vestigating team sho

women officer. Wwhenever necessary, Hould o designa
of three to four police personnel of who.m ons ape case <ho
should be at least one lady officer In the team.

investigated by the lIC or the senior S.l-

(b) Handling of victim

pathy and sensitivity- Behavior
rteous. No embarrassing or

immense
indecent questions should be p - can be of im
help in extricating the victim from trauma and preparing her to cooperate

with the investigation. Care should be taken to secure dignity and prevent

(i) The victim should be dealt with utmost sym

towards the victim should be extremely cou
ut to the victim. NGOs

embarrassing situation to the victims.
(ii) While talking to the victim, her psychology should be observed carefully and

information elicited in such a manner that she remains calm and comPOSEd-

proper account of the incident should be recorded in plain and simple

language as early as possible in the informant’s own words. If the

complainant, while making oral report suspects or alleges against a particular
person, the ground on which such suspicion is based should be ascertained.

(iii)  The victim should not be called to the Police Station. The 1.O. should visit her

home in plain clothes for ascertaining facts in presence of her relatives/family

:;{e;t;zr:a?st::rrs:i:;::czszf(li)h:r:.(:, -the st:.atement of the victim should be

ictim or in the place of her choice by a

woman police officer in the presence of i
_ parents or guardians or ne i
or a social worker of the locality. ar refatives
(iv)  Efforts | :

whene\::fmd bj made to get the statement of victim recorded u/s 164 CrPC

expedient and necessary, Vid '
, Video : ;

(v) the recording of her statement Bfal?hv PGS REATING SUECUrTg
y .

The victim as we |
Il 'as the accused persons(s) should be sent for medical

examination after fillin
. g of t i .
immediately. he medical examination form by the I.0.

{vi)

A rape victim
above 18
consent from h years of age can be eXxamined

er parents/guardians ned only after a written
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(Vi) As far as
(Vi) As per Section 16

4A Crpc
WOman with wh

’ WhGHEVQr It is
oM rape is g))

ive such consent on her behalf and such women
d medical Practitioner within twenty-four hours
e information relating to the commission of such

Sha" be sent t
from the time
offence.

O such registere
of receiving th

(c) Inspgction of the Scéne of Crime

() It shall be the foremost dy
that available clues are not disturbed.
(i) Inspection and collection of valuable clues from the scene of crime plays a
vital role in t he successful investigation and prosecution of a case. The scene
of crime should be thoroughly inspected clockwise and all out efforts should
be made to collect maximum evidence from the spot. Scientific Team must be
summoned to lift finger/foot prints and other suspect items i.e. hair, blood,
semen, body fluid, ornaments etc. found at the spot.
(iii) Exhibits collected/lifted should be properly packed/preserved, sealed and
sent to FSL for chemical analysis as quickly as possible. In this connection,
instruction vide CB Circular no. 1/92 dated 02.11.92 for dispatch of exhibits to

the FSL must be followed scrupulously. e |
(iv) It is imperative that the scene of crime is pho-tographed from all angles. S
Spot Map of the place of occurrence is an |m.portant document. It must be
Y dp n properly, indicting distance between items found at the spot. The
raw ) |

S I ’ s

(vi)

SUPERVISION OF RAPE CASES

in distri i ber of
P. in districts with large num
by SP or Addl. S. .
be done V desirable that in Dy. S.P. supervised cases, SP
oy y. Supervision of such cases should be

Supervision should preferably o
such cases, a Dy. S.P. may s:uper\{ at'ion i
monitors the progress of investig
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ed to Crime Branch

ction, attention is invit :
cases and remedial

thorough and comprehensive. In this conne
for acquittal in rape

Circular no. 1/92 dated 2.11.92 wherein reasons
measures have been suggested.

INVESTIGATION

a) When suspect is known to the victim

d by victim, is to be done after

(i) Rebuttal or corroboration of facts, as allege .
d by continuously keeping the

carefully examining the whole circumstances an

trauma of victim in mind.
(ii) Help of experienced police officer can be taken in interrogation of suspect.

(i)  Suspect should be sent for medical examination along with injury sheet
mentioning injury, scratch, bruise or nail mark etc found on his body.

(iv) Personal clothes of the accused worn at the time of crime should be seized
and sent to FSL for examination.

(v) The accused should be medically examined to prove his physical capacity for

committing the alleged crime.
(vi) Documentary proff of age of accused as well as victim should be collected and
ossification tests done, if proof of age is not otherwise available.

b) When suspect is not known

(i) Description of accused should be ascertained from the victim and portrait of
the suspect should be prepared immediately at SCRB and circulated.

(ii) A message should be flashed on wireless for look out of the accused.

(iii) Local secret/ open enquiries should be conducted for the suspect.

(iv)  When accused is arrested, he should immediately be sent to judicial custody
for test identification. It shall also be ensured that face of the accused is
covered, while being taken to the court for production.

c) Collection of other evidence

(i)

Witn
o ,Esi: who reached the spot of the incident on hearing shouts of the
» ITany, must be examined and their statements recorded
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(ii) Persons to whom the victim mingh have narrated the incident just after the
occurrence should be examined and cited as witnesses.

5. REHABILITATION OF THE VICTIM

(i) Female victim needs help in rehabilitation. Rehabilitation has to be in four
folds i.e. physical, mental, psychological and social.
(ii) Victim is likely to suffer social stigma and possible alienation from the family.

Necessary counseling to her and her family members should be provided.

(i)  Victim is entitled to compensation under “The Odisha Victim Compensation
Scheme 2012” as amended vide Govt. of Odisha, Home Department,
Notification No. 49915/CDHR dt. 27.12.2012 and 21390/C&HR dt. 13.06.2013.
Victim should be apprised of the provision of this scheme for getting
compensation.

6. HANDLING OF MEDIA

Sex offences attract wide media and public attention. While briefing media about sex
crimes, identity of victim should not be disclosed. Under no circumstance, the victim
should be produced before the media. Only authorized officers should brief the media.

7. CHARGE SHEET AND TRIAL
(i) As far as sossible, charge sheet should be filed in the court within a period of
60 days since the date of registration of the case.
(ii) If the investigation has to extend beyond a period of 60 days for genuine

reasons, written permission for the same must be obtained from the SP of the
district/establishment. SP shall accord such permission only after examining
the reasons of delay and not in a routine manner. In this connection PCO
338/2013 may please be referred to.

(iii) Views and opinions of PP/APP may be taken, whenever felt necessary, before
filing of charge sheet.
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(iv)  One officer should be appointed as Holding 10 to monitor the progress of trial
of the case. Ideally, he should be the 10 of the case. He shall submit Progress
Report on each date of trial which should be put up to the Supervising Officer

or the SP.

(v) In sensitive cases, Special Counsel can be enga
for which SP may submit a proposal alongwith consent letter of the lawyer
intment, to the CID, Crime Branch.

sured in the court, as and when

ged to conduct trial of the case

containing terms and conditions of appo
(vi)  Presence of witnesses should be en
summoned. Service of summons should be monitored.
(vii)  During trial, safety and security of the victim and witnesses should be

ensured.

(Prakash Mishra)
Director General of Police
Odisha, Cuttack

Memo No. 27144/SR ‘W’ Date 30.06.2013

Copy to Additional DG of Police, HRPC, Cuttack/Commissioner of Police, Bhubaneswar-
Cuttack, Bhubaneswar/ IGP, Railways, Cuttack/ All Range IsGP/DIsG of Police, Odisha for
information please. -

(B.K. Sharma)
Additional Director General of Police

CID-Crime, Odisha
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POLICE CIRCULAR ORDER NO. 336/2013

WOMAN AND CHILD CELLS. HELPLINE AND PROTECTION PCR VANS

To facilitate an integrated and an improved response of the police to crimes against
women and children, it has been decided to set up the following in each police distinct of the
State. The details have been finalized in a meeting with the Commissioner-cum-Secretary to the

Government of Odisha, W & CD Department and the Hon’ble Chairperson of the Odisha State
Mahila Commission.

WOMAN AND CHILD CELLS:

1. Each Police district in the State will have a Women and Child Cell which will supervise the
response of all the Police Stations of that district to all kinds of crime/complaints relating
to women and children. This will function under the overall control of the district SP
assisted by the DSP HRPC (who has also been recently designated as Chairman of the

Special Juvenile Police Unit). The SP may entrust enquiry/investigation of important
matters/cases to this cell. This Cell will comprise:

i) An Inspector of Police (preferably a lady)
i) A Sl/ ASI of police (preferably a lady) and
iii) 4 Constables of whom at least two will be lady Constables.

The Government is being requested to sanction extra posts for these. However,

pending such sanction, the posts will be manned by redistribution. Orders for this are
being issued separately.

2. The District Protection Officer, appointed by the Government under the Domestic
Violence Act, 2005, will be a member of the aforesaid District Women and Child Cell. This
will help in developing a better interface between the police and the District Protection
Officer and also help in implementation of the Domestic Violence Act, 2005.

3. A Standard Operating Procedure for the aforesaid Women and Child Cells will be
prepared and circulated soon by the State police Headquarters.

The AIHTU, wherever it is in existence, will be tagged to the said District Women and
Child Cell for more effective co-ordination.

The District HRPC will therefore now have two cells i.e. the Women and Child Cell under
the Women Inspector of Police and the SC&ST Cell under another officer. Both the Cells
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esignated as head of the

control of the district Sp,
ns and the

tly d
will function under the DSP HRPC (who has been reCe: a‘:td

Special Juvenile Police Unit) under the overall Comman e seifimBlER statio
They will supervise the work of the Mahila and Sishu Restx
Mahila Police Stations (wherever they exist).

WOMAN HELPLINE:
ephone number 7181". All
omen & Child Cell of the

d the Clock. In due
dequate publicity

There will be a dedicated "Women Helpline" with toll. fre'e tel
calls made by the public to "181" will land at the District w .
respective district where at least one Constable will be present rc:I X
course, call logging systems "Dial 1B1" will be provided to these cells.
will be given to this facility.

ntacted in this regard.

The BSNL authorities as well as other operators have to be co s Liea e gaTIare
Necessary liaison with them for this is being taken up e Siase RO

and the HRPC.

The Inspector of the Women and Child Cell will be fully responsible for ensuring that all

calls received to this number are properly answered and responded to. A log of all action
taken will be maintained and weekly reports in a prescribed format will be put up to the

sp on each Monday.

WOMAN AND CHILD PROTECTION PCR VANS:

This Cell will be provided with a vehicle and necessary staff by the District police for
functioning of a women and child Protection PCR Van which will attend to all urgent calls
received from women in distress. A component of lady staff in this PCR van is mandatory.
This will be in addition to the normal response of the Police Stations to such calls.
Wherever AIHTU vehicles are available, they will be used till alternate arrangements are
Imade, The words "Women and Child Protection PCR Van" will be painted on this vehicle.
go:zrenrrnn::tn:':: this requirement of vehicle and this staff will be projected to the
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All these have to be §
 {mplemented at the earliest and in the right earnest.

DG and IG of Police, Orissa,
Cuttack
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2
THE INDIAN EVIDENCE ACT 187

Section 53 A nt in certain cases. - In a

ience not releva . '
pe"354A section 3548, section 354C, section
' section 376D or section 376E of the

ch offence, where the question of
f such person's previous sexual
h consent or the quality of

53A. Evidence of character or previous sexual ex_
prosecution for an offence under section 354, sectl.on
354D, section 376, section 376A, section 3768, section 3 ot
Indian Penal Code (45 of 1860) or for attempt to comml-t a.nv >
consent is in issue, evidence of the character of the wct'.m . Of

experience with any person shall not be relevant on the issue of suc

consent.

Section 112

112. Birth during marriage, conclusive proof of legitimacy.—The fact that any person \.Na.s born

during the continuance of a valid marriage between his mother and any man, or within two

hundred and eighty days after its dissolution, the mother remaining unmarried, shall be
conclusive proof that he is the legitimate son of that man, unless it can be shown that the parties
to the marriage had no access to each other at any time when he could have been begotten.

Section 113A

113A. Presumption as to abetment of suicide by a married woman.

When the question is whether the commission of suicide by a woman had been abetted by her

husband or any relative of her husband and it is shown that she had committed suicide within a
period of seven years from the date of her marriage and that her husband or such relative of her
h.usband had subjected her to cruelty, the Court may presume, having regard to all the other

circumstances of the case, that such suicide had been abetted by h
’ er hus .
of her husband. ! usband or by such relative

Presumption as to abetment of suicide by a married woman.—
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circumstances of the case, that such suicide had been abetted by her husband or by such relative
of her husband."

Explanation.—For the purposes of this section, “cruelty” shall have the same meaning as in
section 498A of the Indian Penal Code (45 of 1860).]

Section 113B

113B. Presumption as to dowry death.—When the question is whether a person has committed
the dowry death of a woman and it is shown that soon before her death such woman has been
subjected by such person to cruelty or harassment for, or in connection with, any demand for

dowry, the Court shall presume that such person had caused the dowry death. Explanation.—For
the purposes of this section, “dowry death”

shall have the same meaning as in section 304B, of
the Indian Penal Code, (45 of 1860).]

Section 114A

114A. Presumption as to absence of consent in certain prosecutions for rape.—In a prosecution
for rape under clause(a) or clause (b) or clause (c) or clause (d) or clause (e) or clause (g) of sub-
section (2) of section 376 of the Indian Penal Code, (45 of 1860), where sexual intercourse by the
accused is proved and the question is whether it was without the consent of the woman alleged

to have been raped and she states in her evidence before the Court that she did not consent, the
Court shall presume that she did not consent.

Section 120

120. Parties to civil suit, and their wives or husbands. Husband or wife of person under criminal
trial.—In all civil proceedings the parties to the suit, and the husband or wife of any party to the
Suit, shall be competent witnesses. In criminal proceedings against any person, the husband or
wife of such person, respectively, shall be a competent witness.
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Section 122

122. Communications during marriage.—

munication made
No person who is or has been married, shall be compelled to disclose any :::: nor shall he be
to him during marriage by any person to whom he Is or has been married;

o made it, or his
permitted to disclose any such communication, unless the person th o rocef;dings i
representative in interest, consents, except in suits between married persons, or p

. : ther.
which one married person is prosecuted for any crime committed against the o

Section 146

146. Questions lawful in cross-examination.—When a witness is cross-examined, he may, in
addition to the questions hereinbefore referred to, be asked any questions which tend—

(1) to test his veracity,
(2) to discover who he is and what is his position in life, or

(3) to shake his credit, by injuring his character, although the answer to such questions might
tend directly or indirectly to criminate him or might expose or tend directly or indirectly to
expose him to a penalty or forfeiture: 1[Provided that in a prosecution for rape or attempt to
commit rape, it shall not be permissible to put questions in. the cross-examination of the
prosecutrix as to her general immoral character.
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THE PROHIBITION OF CHILD MARRIAGE ACT, , 2006
[Act No. 6 of 2007]
[10th January, 2007)

PREAMBLE

At ek e prowd'e for the prohibition of solemnisation of child marriages and for matters
connected therewith or incidental thereto,

BE it enacted by Parliament in the Fifty-seventh Year of the Republic of India as follows:--

Section 1 - Short title, extent and commencement

(1) This Act may be called the Prohibition of Child Marriage Act, 2006.

(2) It extends to the whole of India except the State of Jammu and Kashmir; and it applies
also to all citizens of India without and beyond India:

Provided that nothing contained in this Act shall apply to the Renoncants of the

Union territory of Pondicherry.

(3) It shall come into force on such date as the Central Government may, by notification
in the Official Gazette, appoint; and different dates may be appointed for different States

and any reference in any provision to the commencement of this Act shall be construed

in relation to any State as a reference to the coming into force of that provision in that

State.

1. Effective from 01.11.2007 as per Notification No. SO1850(E) Dated 30.10.2007

—

Section 2 - Definition
B

In this Act, unless the context otherwise requires,--

(a) "child ans a person who if a male, has not completed twenty-one years of
a) "child" me ’ : -
age, and if a female, has not completed eighteen years of age;
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arrlage to which clther of the contracting parties s 5

(b) "child marriage" means a m
child;
marrlage, means either of the parties whose

lemnised;
includes the Child Marriage Prohibition

(c) "contracting party", In relation to a
marriage is or is about to be thereby so

(d) "Child Marriage Prohibition Officer"
Officer appointed under sub-section (1) of sec
r which a Family Court established under
such Family Court, and in
that court and

tion 16;

(e) "district court" means, in any area fo .
section 3 of the Family Courts Act, 1984 (66 of 1984) exists,

any area for which there is no Family Court but a city civil cou.rt .emsts, e
in any other area, the principal civil court of original jurisdiction and includes any

other civil court which may be specified by the State Government, by notif‘lcat‘lon in
the Official Gazette, as having jurisdiction in respect of the matters dealt with in this

Act;
(f) "minor" means a person whb, under the provisions of the Majority Act, 1875 (9 of

1875) is to be deemed not to have attained his majority.

Section 3 - Child marriages to be voidable at the option of contracting party being a child

(1) Every child marriage, whether solemnised before or after the commencement of this
Act, shall be voidable at the option of the contracting party who was a child at the time of

the marriage:

Provided that a petition for annulling a child marriage by a decree of nullity may be
filed in the district court only by a contracting party to the marriage who was a child
at the time of the marriage.

(2) If at the time of filing a petition, the petitioner is a minor, the petition may be filed

through his or her i . . )
Officer. guardian or next friend along with the Child Marriage Prohibition

3) The petiti . ; .
; e}titicmpe Ition under this section may be filed at any time but before the child filing the
completes t_wo years of attaining majority.
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vhunder this section, the district court shall make an
the marriage and their parents or their guardians to

hi .
valuables, ormament ! IS or he:r Parents or guardian, as the case may be, the money,
! S and other gifts received on the occasion of the marriage by them

from the other side, or an amoun he
tequal to the value of such valuab
if T—— luabl
o | q es, ornaments, other

order directing both the parties to
return to the other party,

Provided that no order under this section shall be passed unless the concerned

parties have been given notices to appear before the district court and show cause
why such order should not be passed.

Section 4 - Provision for maintenance and residence to female contracting party to child
marriage

(1) While granting a decree under section 3, the district court may also make an interim
or final order directing the male contracting party to the child marriage, and in case the
male contracting party to such marriage is a minor, his parent or guardian to pay
maintenance to the female contracting party to the marriage until her remarriage.

(2) The quantum of maintenance payable shall be determined by the district court having
regard to the needs of the child, the lifestyle enjoyed by such child during her marriage

and the means of income of the paying party.

(3) The amount of maintenance may be directed to be paid monthly or in lump sum.

(4) In case the party making the petition under section 3 is the female contracting party,

the district court may also make a suitable order as to her residence until her remarriage.

Section 5 - Custody and maintenance of children of child marriages

IR ————— i

—— e e ————

(1) Where there are children born of the child marriage, the district court shall make an

appropriate order for the custody of such children.
custody of a child under this section, the welfare and

. 3 der for the .
(2) While making an or he paramount consideration to be given by the district

best interests of the child shall be t
court,
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(3) An order for custody of a child may

the other party access t0 the ¢
child, and such other orders as

proper.

(4) The district court may also ma

the child by a
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also include appropriate directions for giving to

hild in such a manner as may best serve the interests of the

the district court may, in the interest of the child, deem

ke an appropriate order for providing maintenance to

party to the marriage or their parents or guardians.

Section 6 - Legitimacy of children borm of child marria

ges

Notwithstand

section 3, every child begotten or conceived of such marriag
whether born before or after the commencement 0

legitimate chi

by a decree of nullity under
e before the decree is made,
f this Act, shall be deemed to be a

ing that a child marriage has been annulled

Id for all purposes.

Section 7 - Power of district court to modify orders issued under sectio

n 4 or section 5

The district court shall have the pow

section 4 ors
the pendency

er to add to, modify or revoke any order made under

ection 5 and if there is any change in the circumstances at any time during

of the petition and even after the final disposal of the petition.

Section 8 - Court to which petition should be made

For the purpose of grant of reliefs under sections 3, 4 and 5, the district court having
jurisdiction shall include the district court having jurisdiction over the place where the

defendant or

the child resides, or where the marriage was solemnised or where the

parties last resided together or the petitioner is residing on the date of presentation of

the petition.
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/——'—__ .
jon9- Punishment for male ad
sect Ut marrying a chilg

/—

Whoever, being a male adult
ab
ove eighteen years of age, contracts a child marriage shall

be punishable with rigoro
hich may extend sorous Imprisonment which may extend ith fine
whic Y extend to one lakh rupees or with both y extend to two years or wi
O .

a— .
section 10 - Punishment for solemnising a child marriages

—

Whoever performs, co i

rigorous imprisonme nduc.ts’ directs or abets any child marriage shall be punishable with

oy G I Nt which may extend to two years and shall be liable to fine which
- one lakh rupees unless he proves that he had reasons to believe that the

marriage was not a child marriage.

section 11 - Punishment for promoting or permitting solemnization of child marriages

(1) Where a child contracts a child marriage, any person having charge of the child,
whether as parent or guardian or any other person or in any other capacity, lawful or
unlawful, including any member of an organisation or association of persons who does
any act to promote the marriage or permits it to be solemnised, or negligently fails to
prex}ent it from being solemnised, including attending or participating in a child marriage,
shall be punishable with rigorous imprisonment which may extend to two years and shall

also be liable to fine which may extend up to one lakh rupees:
Provided that no woman shall be punishable with imprisonment.

(2) For the purposes of this section, it shall be presumed, unless and until the contrary is
proved, that where a minor child has contracted a marriage, the person having charge of

such minor child has negligently failed to prevent the marriage from being solemnised.
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child to be void In certain clrcumstances

Section 12 - Marriage of a minor
QP —

Where a child, being a minor--
n or enticed out of the keeping of the lawful guardian; of

(a) is take
means induced to go from any p!

(b) by force compelled, or by any deceitful ace;

or
a form of marriage or

and made to go through
d for immoral

(c) is sold for the purpose of marriage;
d or trafficked or use

if the minor is married after which the minor is sol
purposes, such marriage shall be null and void.

Section 13 - Power of court to issue injunction prohibiting child marriages

e contrary contained in this Act, if, on an application of

(1) Notwithstanding anything to th
t of information through a complaint or

the Child Marriage Prohibition Officer or on receip
otherwise from any person, a Judicial Magistrate of the first class or a Metropolitan

Magistrate is satisfied that a child marriage in contravention of this Act has been
arranged or is about to be _soiemnised, such Magistrate shall issue an injunction against
n or an association of persons

any person including a member of an organisatio

prohibiting such marriage.
(2) A complaint under sub-section (1) may be made by any person having personal
knowledge or reason to believe, and a_noln-gqvernmental organisation having reasonable

information, relating to the likelihood of taking place of solemnisation of a child marriage

or child marriages.

(3) The Court of the Judicial Magistrate of the first class or the Metropolitan -Magistrate
may also take suo motu cognizance on the basis of any reliable report or information.

(4) For the purposes of preventing solemnisation of mass child marriages on certain days
such.a? f\kshaya Trutiya, the District Magistrate shall be deemed to be the Child Marriage
Prohibition Officer with all powers as are conferred on a Child Marriage Prohibition

Officer by or under this Act.

482



Justice for Women : Legal Compendium

(5) The District Magistrate shall also have additional powers to stop or prevent
solemnisation of child marrlages and for this purpose, he may take all appropriate
measures and use the minimum force required.

(6) No injunction under sub-section (1) shall be Issued against any person or member of
any organisation or association of persons unless the Court has previously given notice to
such person, members of the organisation or assoclation of persons, as the case may be,
and has offered him or them an opportunity to show cause against the issue of the
injunction:

Provided that in the case of any urgency, the Court shall have the power to issue an
Interim injunction without giving any notice under this section.

(7) An injunction issued under sub-section (1) may be confirmed or vacated after giving
notice and hearing the party against whom the injunction was issued.

(8) The Court may either on its own motion or on the application of any person
aggrieved, rescind or alter an injunction issued under sub-section (1).

(9) Where an application is received under sub-section (1), the Court shall afford the
applicant an early opportunity of appearing before it either in person or by an advocate
and if the Court, after hearing the applicant rejects the application wholly or in part, it
shall record in writing its reasons for so doing.

(10) Whoever knowing that an injunction has been issued under sub-section (1) against
him disobeys such injunction shall be punishable with imprisonment of either description
for a term which may extend to two years or with fine which may extend to one lakh

rupees or with both:

Provided that no woman shall be punishable with imprisonment.

Section 14 - Child marriages in contravention of injunction orders to be void

Any child marriage solemnised in contravention of an injunction order issued under
section 13. whether interim or final, shall be void ab initio
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Section 15 - Offences to be cognizable and non-bailable

Notwithstanding anything contained in the Code of Criminal procedure, 1973 (2 od 1974),

an offence punishable under this Act shall be cognizable and non-bailable.

Section 16 - Child Marriage Prohibition Officers

(1) The State Government shall, by notification in the Official Gazette, appoint for the

whole State, or such part thereof as may be specified in that notification, an officer or
officers to be known as the Child Marriage Prohibition Officer having jurisdiction over the

area or areas specified in the notification.

(2) The State Government may also request a respectable member of the locality with 2

record of social service or an officer of the Gram Panchayat or Municipality or an officer

of the Government or any public sector undertaking or an office bearer of any non-

governmental organisation to assist the Child Marriage Prohibition Officer and such

member, officer or office bearer, as the case may be, shall be bound to act accordingly.

(3) it shall be the duty of the Child Marriage Prohibition Officer—

(a) to prevent solemnisation of child marriages by taking such action as he may deem
ﬁt; .ol - : ~

(b)) to collect evidence for the effective prosecution of persons contravening the

provisions of this Act;

(c) to advise either individual cases or counsel the residents of the locality generally
not to indulge in promoting, helping; aiding or allowing the solemnisation of child

marriages;
(d) to create awareness of the evil which results from child marriages;
(e) to sensitize the community on the issue of child marriages;

(f) to furnish such periodical returns and statisti
istics as the State G r
rect overnment may
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(g) to discharge s
u \
& ch other functions and duties ¢ i
tate Government, Itles as may be assigned to him by the

of a police officer as m -

Prohibition Officer shall e:;c:’e Spel::lfled in the notification and the Child Marriage
: S€ such powers subj i P

as may be specified in the netification ubject to such conditions and limitations,

(5) The Child Marri iy 2 .
or:jer i Sect.rrlage Prohibition Officer shall have the power to move the Court for an
1ons4, 5 and 13 and along with the child under section 3.

Section 17 - Child Mariage Prohibition Officers to be public servants

The C.hild Marriage Prohibition Officers shall be deemed to be public servants within the
meaning of section 21 (45 of 1860) of the Indian Penal Code.

Section 18 - Protection of action taken in good faith

No suit, prosecution or other legal proceedings shall lie against the Child Marriage
Prohibition Officer in respect of anything in good faith done or intended to be done in
pursuance of this Act or any rule or order made thereunder.

Section 19 - Power of State Government to make rules

(1) The Stale Government may, by notification in the Official Gazette, make rules for

carrrying out the provisions of this Act.

(2) Every rule made under this Act shall, as soon as may be after it is made, be laid before

the State Legislature.
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Section 20 - Amendment of Act No. 20 of 1955

—

In the Hindu Marriage Act, 1955, in section 18, for clause (a), the following clause shall be
substituted, namely:--

"(a) in the case of contravention of the condition specified in clause (/i) of section 5,

with rigorous imprisonment which may extend to two years or with fine which may
extend to one lakh rupees, or with both".

Section 21 - Repeal and savings

(1) The Child Marriage Restraint Act, 1929 ( 19 of 1929) is hereby repealed.

(2) Notwithstanding such repeal, all cases and other proceedings pending or continued
under the said Act at the commencement of this Act shall be continued and disposed of
in accordance with the provisions of the repealed Act, as if this Act had not been passed.

486



Justice for Women : Legal Compendium

WOMEN & CHILD DEVELOPMENT DEPARTMENT
NOTIFICATION

The 19th September 2009

S.R.0. No. 392/2009
Prohibition of Child
hereby make the foll

—In exercise of the powers conferred under Section 19 of the

Marriage Act, 2006, (Act No. 6 of 2007), the State Government do
owing rules, namely ; —

1. Short title and commencement—(1) These rules may be called the Orissa Prohibition
of Child Marriage Rules, 2009.

(2) They shall come into force on the date of their publication in the Orissa Gazette.
2. Definitions—(1) In these rules unless the context otherwise requires,—
(a) “Act” means the Prohibition of Child Marriage Act, 2006 (Act 6 of 2007);
(b) “Form” means Form appended to these rules;
(c) “Police Officer” means an officer in the State Police;
(d) “Section” means a Section of the Act;
(e) “State Government” means the Government of Orissa.

(2) The words and expressions used in these rules but not defined shall have the
meanings respectively assigned to them in the Act.

3. Duties and functions of Child Marriage Prohibition Officer in addition to the duties and

’ functions assigned to a Child Marriage Prohibition Officer under Clauses (a) to (g) of

sub-section (3) of Section 16 of the Act, it shall be the duty of every Child Marriage
Prohibition

Officer— ’
(a) to act immediately upon any information of the solemnization of any child marriage that may

be received through any mode of communication including writing or oral i.e. through a letter,
telephone telegram, e-mail, etc. or by any other means to initiate all necessary action
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nd statistics to the Chief Child Marriage Prohibnition Office, i

(b) to furnish quarterly return a
a child marrlage In the district court, if the petitioner is a minor

Form|;

(c) to file petition for annulling
nance to the female contracting party of

(d) to file petition before the district court to pay mainte
d maintenance of children of the chiid

the marriage unitl her re-marriage; and
(e) to file petition to the district court for the custody an

marriage
ohibition

4. Method of appointment, duties and functions of Chief Child Marriage Pr

Officer—(1) The State Government shall, by notification in the offi cial Gazette, designate a senior
officer of the Women and Child Development Department as the Chief Child Marriage
Prohibition Officer to administer and co-ordinate the work relating to Child Marriage Prohibition

throughout the State.
(2) The Chief Child Marriage Prohibition Officer shall co-ordinate the work of Child
Marriage Prohibition Officers and shall be responsible for the proper performance of the

Child Marriage Prohibition work in the State

(3) The Chief Child Marriage-Prohibition Officer shall be responsible for the preparation
and submission of an Annual Report on the progress of implementation of the Act and related
matters and such statistics as may be required form time to time by the State Government.

(4) In addition to the general duties of monitoring and supervision of the implementation
of the provisions of the Act it shall be the duty of the Chief Child Marriage Prohibition Officer—
(a) to exercise general control, superintendence and direction over all the Child Marriage

Prohibition Officers so far as the implementation of the Act and rules are concerned
(b) to review periodically the functioning of Child Marriage Prohibition Officers across the State

(c) to cause an annual status report on Child Marriage to be submitted to the

State Government;
(d) to formulate schemes and programmes for creating awareness sensitizing the community and

organize training to functionaries of the concerned departments;

(e) to discharge such other functions and duties as may be assigned.to him by the State

Government;
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to convene an annual revi
(f) lew and strategy conference on prevention of child marriage; and

(g) to cause publication and circulation of the Act and rules in Oriya and English

5. Nodal O —_ istri
fficer (.1) The District Collector shall be the Nodal Officer at the district level
for the purpose of implementation of the Act

(2) The District Collector shall periodically review the implementation of the Act within

the respectl‘ve district and take all necessary measures for the proper and effective
implementation of the Act.

6. Procedure for conducting enquiry—(1) A complaint/information to the Child Marriage

Prqhibition Officer may be filed/given by any person in any form, written, phone, e-mail,
etc;

(2) On receipt of a complaint/information under sub-rule (1) of this rule, the Child
Marriage Prohibition Officer shall record it in Form 1l and conduct a brief enquiry;

(3) For the conduct of enquiry under sub-rule(2) of this rule, he shall have the powers of
a Police Officer under the Code of Criminal Procedure, 1973 (Central Act 2 of 1974),
for the purpose of investigation, summohing of parties and witnesses, recording of
statement, etc., for discharging his duties under the Act;

(4) Officers in charge of Police Station shall provide all such assistance to the Child

Marriage Prohibition Officer in order to carry out his duties under the Act and rules;

and

e Prohibition Officer shall submit his report in Form il to the

(5) Every Child Marriag
f the First Class or the Chief Judicial Magistrate with

concerned Judicial Magistrate 0
his enquiry report.

ent—It is the duty of the accused party to furnish the relevant
ourt to prove that the none of the parties in the

. i f the Act.
. - fined in Clause (a) of Section 2 0
marriage is a child as defi [ No. 16217—G.0.(P) ]

7. Production of Docum
document to the satisfaction of the ¢

By order of the Governor
SUBHASHREE NANDA
Under-Secretary to Government
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HILDREN FROM SEXUAL OFFENCES ACT, 2012

THE PROTECTION OF C
[Act No. 32 of 2012]

[19th June, 2012]

exual harassment and pornography

PREAMBLE
such offences and for matters

offences of sexual assault, s

An Act to protect children from
| Courts for trial of

and provide for establishment of Specia

connected therewith or incidental thereto.
empowers the State to

Whereas clause (3) of article 15 of the Constitution, inter alia,

make special provisions for children;
India has acceded on the 11th December, 1992 to the

And whereas, the Government of ]
Convention on the Rights of the Child, adopted by the General Assembly of the United
Nations, which has prescribed a set of standards to be followed by all State parties in
securing the best interests of the child; _

s or her right

And whereas it is necessary for the proper development of the child that hi
pected by every person by all means

to privacy and confidentiality be protected and res

and through all stages of a judicial process involving the child;
st and

And whereas it is imperative that the law operates in a manner that the best intere
t importance at every stage, to

well being of the child are regarded as being of paramoun
ensure the healthy physical, emotional, intellectual and social development of the child;
And whereas the State parties to the Convention on the Rights of the Child are required
to undertake alt appropriate national, bilateral and multilateral measures to prevent--

(a) the inducement or coercion of a child to engage in any unlawful sexual

activity;
(b) the exploitative use of children in prostitution or other unlawful sexual

practices;

(c) the exploitative use of children in pornographic performances and materials;

And wh e ok
ereas sexual exploitation and sexual abuse of children are heinous crimes and

need to be effectively addressed.

Be it en i ; ;
acted by Parlbtame_nt in the Sixty-third Year of the Republic of India as follows:-
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——

section 1 - Short title, extent and commencement

(1) This Act may be called the Protection of Children from Sexual Offences Act, 2012.
(2) It extends to the whole of India, except the State of Jammu and Kashmir.

(3) It shall come into force on such date as the Central Government may, by notification
in the Official Gazette, appoint.

Section 2 - Definitions

(1) In this Act, unless the context otherwise requires, --

(a) "aggravated penetrative sexual assault" has the same meaning as assigned to
it in section 5;

(b) "aggravated sexual assault" has the same meaning as assigned to it in section
9;

(c) "armed forces or security forces" means armed forces of the Union or security
forces or police forces, as specified in the Schedule;

(d) "child" means any person below the age of eighteen years;

(e) "domestic relationship” shall have the same meaning as assigned to it in
clause (f) of section 2 of the Protection of Women from Domestic Violence Act,
2005(43 of 2005);

(f) "penetrative sexual assault” has the same meaning as assigned to it in section
3;

(g) "prescribed" means prescribed by rules made under this Act;

(h) "religious institution" shall have the same meaning as assigned to it in the
Religious Institutions (Prevention of Misuse) Act, 1988(41 of 1988);

(i) "sexual assault" has the same meaning as assigned to it in section 7;

(j) "sexual harassment" has the same meaning as assigned to it in section 11;
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(k) "shared household" means a household where the person charged with the
offence lives or has lived at any time in a domestic relationship with the child;

(1) "Special Court" means a court designated as such under section 28;

(m) "Special Public Prosecutor” means a public Prosecutor appointed under

section 32.

(2) The words and expressions used herein and not defined but defined in the Indian
Penal Code(45 of 1860), the Code of Criminal Procedure, 1973(2 of 1974), the Juvenile
Justice (Care and Protection of Children) Act, 2000(56 of 2000) and the Information
Technology Act, 2000(21 of 2000) shall have the meanings respectively assigned to them
in the said Codes or the Acts.

Section 3 - Penetrative sexual assault

A person is said to commit "penetrative sexual assault” if--

(a) he penetrates his penis, to any extent, into the vagina, mouth, urethra or anus
of a child or makes the child to do so with him or any other person; or

(b) he inserts, to any extent, any object or a part of the body, not being the penis,
into the vagina, the urethra or anus of the child or makes the child to do so with
him or any other person; or

(c) he manipulates any part of the body of the child so as to cause penetration
into the vagina, urethra, anus or any part of body of the child or makes the child
to do so with him or any other person; or

(d) he applies his mourn to the penis, vagina, anus, urethra of the child or makes
the child to do so to such person or any other person.

Section 4 - Punishment for penetrative sexual assault

Whoever commits penetrative sexual assault shall be punished with imprisonment of

either description for a term which shall not be less than seven years but which ma
extend to imprisonment for life, and shall also be liable to fine !
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—
section 5 - Aggravated penetrative sexual assault

—

a) Whoever, being a poli : :
(a) g a police officer, commits penetrative sexual assault on a child--
(i) within the limits of the police station or premises at which he is appointed; or

(ii) |.n the premises of any station house, whether or not situated in the police
station, to which he is appointed; or

(iii) in the course of his duties or otherwise; or
(iv) where he is known as, or identified as, a police officer; or

(b) whoever being a member of the armed forces or security forces commits penetrative
sexual assault on a child--

(i) within the limits of the area to which the person is deployed; or
(i) in any areas under the command of the forces or armed forces; or
(iii) in the course of his duties or otherwise; or

(iv) where the said person is known or identified as a member of the security or
armed forces; or

(c) whoever being a public servant commits penetrative sexual assa ult on a child; or

(d) whoever being on the ma nagement or on the staff of a jail, remand home, protection
home, observation home, or other place of custody or care and protection established by
or under any law for the time being in force, commits penetrative sexual assault on a
child, being inmate of such jail, remand home, protection home, observation home, or

other place of custody or care and protection; or

(e) whoever being on the management or staff of a hospital, whether Government or

private, commits penetrative sexual assault on a child in that hospital; or

(f) whoever being on the management or staff of an educational institution or religious

institution, commits penetrative sexual assault on a child in that institution; or

(g) whoever commits gang penetrative sexual assault on a child.

Explanation.~-When a child is subjected to sexual assault by one or more persons
of a group in furtherance of their common intention, each of such persons shall
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be deemed to have committed gang penetrative sexTJB" 3:5?::3':” ::}t“?n ::e
meaning of this clause and each of such person shall be liahle 1o ¢

same manner as if it were done by him alone; or

i ' eapons, fi
(h) whoever commits penetrative sexual assault on a child using deadly weapons, fire,

heated substance or corrosive substance; or

; : i r causing bodi
(i) whoever commits penetrative sexual assault causing grievous hurt o g bodily

harm and injury or injury to the sexual organs of the child; or
(i) whoever commits penetrative sexual assault on a child, which--

(i) physically incapacitates the child or causes the child to become mentally ill as
defined under clause (b) of section 2 of the Mental Health Act, 1987(14 of 1987)
or causes impairment of any kind so as to render the child unable to perform
regular tasks, temporarily or permanently; or

(i) in the case of female child, makes the child pregnant as a consequence of
sexual assault;

(iii) inflicts the child with Human Immunodeficiency Virus or any other life
threatening disease or infection which may either temporarily or permanently

impair the child by rendering him physically incapacitated, or mentally ill to
perform regular tasks; or

(k) whoever, taking advantage of a child's mental or

physical disability, commits
penetrative sexual assault on the child; or

(I) whoever commits penetrative sexual assault on the child more than once or
repeatedly; or

(m) whoever commits penetrative sexual assault on a child below twelve years: or
!

(0) whoever being, in the ownershj

P, or manageme NE—
providing services to the child, commit BEMenNt, or staff, of any institution

S Penetrative sexyga| assault on the child: or
(p) whoever being in a Position of trus

tor authority of 3 chi
i c - :
assault on the child in an institution or home of the child ol:"d cor:mlts I
anywhere else; or
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(q) whoever commits Penetrative sexual assault on a child knowing the child Is pregnant;

or

(r) whoever commits penetrative sexual assault on a child and attempts to murder the

child; or

{s) whoever commits Penetrative sexual assault on a child in the course of communal or

sectarian violence; or

(t) whoever commits penetrative sexual assault on a child and who has been previously
convicted of having committed any offence under this Act or any sexual offence
punishable under any other law for the time being in force; or

(u) whoever commits penetrative sexual assault on a child and makes the child to strip or
parade naked in public, is said to commit aggravated penetrative sexual assault.

Section 6 - Punishment for aggravated Penetrative sexual assault

Whoever, commits aggravated penetrative sexual assault, shall be pu nished with rigorous
imprisonment for a term which shall not be less than ten years but which may extend to

imprisonment for life and shall also be liable to fine.

Section 7 - Sexual assault

Whoever, with sexual intent toUch_es the vagina, penis, anus or breast of the child or
makes the child touch the vagina, penis, anus or breast of such person or any other
person, or does any other act with sexual intent which involves physical contact without

penetration is said to commit sexual a;sauit_.

Section 8 - Punishmen’f for sexual assault

Whoever, commits sexual assault, shall_ be 'punis'h'ed with imprisonment ofl either
description for a term which shall not be less than three years but which may extend to

five years, and shall also be liable to fine.

495



Justice for Women Legal Compendiyp,

Section 9 - Aggravated sexual assault

mits sexual assault on a child--

(a) Whoever, being a police officer, com
he police station or premises where |
r not situated in the police

he is appointed; or
(i) within the limits of t
(ii) in the premises of any station house whether 0
station to which he is appointed; or

(iii) in the course of his duties or otherwise; or

(iv) where he is known as, or identified as a police officer; or
i its sexual
(b) whoever, being a member of the armed forces or security forces, comm

assault on a child--
(i) within the limits of the area to which the person is deployed; or

(i) in any areas under the command of the security or armed forces; or
(iii) in the course of his duties or otherwise; or
(iv) where he is known or identified as a member of the security or armed forces;

or
(c) whoever being a public servant commits sexual assault on a child; or
(d) whoever being on the management or on the staff of a jail, or remand home or
protection home or observation home, or other place of custody or care and protection

established by or under any law for the time being in force commits sexual assault on a
child being inmate of such jail or remand home or protection home or observation home

or other place of custody or care and protection; or

(e) whoever being on the management or staff of a hospital, whether Government or
private, commits sexual assault on a child in that hospital; or

(f) whoever being on the management or staff of an educational institution or religious
Institution, commits sexual assault on a child in that institution; or

(8) whoever commits gang sexual assault on a child.

Ex ion. -- ik .

Ofplanatlon. when a child is subjected to sexual assault by one or more persons
agr X

group in furtherance of their common intention, each of such persons shall
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Bang sexual assault within the meaning of this

Person shall be lable for that act in the same manner as
one; or

be deemed to haye Committeqd
clause and each of such
if it were done by him al

(h) whoever commits sexuval assaylt o
n a child fire, heated
substance or corrosive substance; of e denely weapons; i,

(i)‘ whoe\‘fe‘r commits sexual assay|t €ausing grievous hurt or causing bodily harm and
injury or injury to the sexua| Organs of the chilg: or

(i) whoever commits sexyal assault on a child, which-
? %

(i) physically incapacitates the child or causes the child to become mentally ill as

defined under clause (1) of section of the Mental Health Act, 1987(14 of 1987) or

causes impairment of any kind so as to render the child unable to perform regular
tasks, temporarily or Permanently; or

impair the child by rendering him physically incapacitated, or mentally ill to
perform regular tasks; or

(k) whoever, taking advantage of 3 child's mental or physical disability, commits sexual
assault on the child; or

(I) whoever commits sexual assault on the child more than once or repeatedly; or
(m) whoever commits sexual assault on a child below twelve years; or

(n) whoever, being a relative of the child through blood or adoption or marriage or
guardianship or in foster care, or having domestic relationship with a parent of the child,
or who is living in the same or shared household with the child, commits sexual assault
on such child; or

(0) whoever, being in the ownership or management or staff, of any institution providing
services to the child, commits sexual assault on the child in such institution; or

() whoever, being in a position of trust or authority of a child, commits sexual assault on
the child in an institution or home of the child or anywhere else; or

(9) whoever commits sexual assault on a child knowing the child is pregnant; or

() whoever commits sexual assault on a child and attempts to murder the child; or
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Id In the course of communal or
n

(s) whoever commits sexual assault on d chi

violance; or
d who has been previously ¢
ony
icted of

sault on @ child an
ny sexual offence punishable yng
er any

(t) whoever commits sexual as .
under this Act or @

having committed any offence

other law for the time being in force; or
i1d and makes the child to
hil strip or Parage

{u) whoever commits sexual assault on @ c
sexual assault.

naked in public, is said to commit aggravated

sexual assault

0 - Punishment for aggrav_ate_d
—_—

Section 1

ault shall be punished with imprisonment of

ts aggravated sexual ass
t be less than five years but which may extend

hich shall no
e liable to fine.

Whoever, commi
either description for a term w

to seven years, and shallalso b

Section 11 - Sexual harassment

A person is said to commit sexual harassment upon a child when such person with sexual

intent,—
und, or makes any gesture or exhibits any

on that such word or sound shall be heard,
y shall be seen by the child; or

(i) utters any word or makes any soO
object or part of body with the intenti
or such gesture or object or part of bod

(i) makes a child exhibit his body or any part of his body so as it is seen by such

person or any other person; or

(iii) shows any object to a child in any form or media for pornographic purposes:

or

iv) re ‘
(iv) repeatedly or constantly follows or watches or contacts a child either directly

or through electronic, digital or any other means; or
r

(v) threatens t f

ot fi]mo uszi Inay form of media, a real or fabricated depiction throug"

arithe invf;l or digital or any other mode, of any part of the body of the chil
vement of the child in a sexual act; or
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(vi) entices a child for pornographic purposes or gives gratification therefor.

Explanation,--Any question which Involves "sexual Intent” shall be a question of
fact,

p—
sectlon 12 - Punishment for sexual harassment

—

Whocever, commits sexual harassment upon a child shall be punished with imprisonment
of either description for a term which may extend to three years and shall also be liable

to fine.

—
section 13 - Use of child for Pornographic purposes

Whoever, uses a child in any form of media (including programme or advertisement
telecast by television channels or internet or any other electronic form or printed form,
whether or not such programme or advertisement is intended for personal use or for
distribution), for the purposes of sexual gratification, which includes—

(a) representation of the sexual organs of a child;

(b) usage of a child engaged in real or simulated sexual acts (with or without

penetration);

(c) the indecent or obscene representation of a child, shall be guilty of the offence
of using a child for pornographic purposes.

Explanation.—For the purposes of this section, the expression "use a child" shall
include involving a child through any medium like print, electronic, computer or
any other technology for preparation, production, offering, transmitting,
publishing, facilitation and distribution of the pornographic material.

Section 14 - Punishment for using child for pornographic purposes

——

(1) Whoever, uses a child or children for pornographic purposes shall be punished with
imprisonment of either description which may extend to five years and shall also be liable
to fine and in the event of second or subsequent conviction with imprisonment of either
description for a term which may extend to seven years and also be liable to fine.
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(2) If the person using the child for pornographic purposes commits an offence referreq
to in section 3, by directly participating in pornographic acts, he shall be punished With
description for a term which shall not be less than ten years by

imprisonment of either
and shall also be liable to fine.

which may extend to imprisonment for life,

(3) If the person using the child for pornographic purposes commits an offence referred
to in section 5, by directly participating in pornographic acts, he shall be punished with
rigorous imprisonment for life and shall also be liable to fine.

(4) If the person using the child for pornographic purposes commits an offence referred
to in section 7, by directly participating in pornographic acts, he shall be punished with
imprisonment of either description for a term which shall not be less than six years but
which may extend to eight years, and shall also be liable to fine.

(5) If the person using the child for pornographic purposes commits an offence referred
to in section 9, by directly participating in pornographic acts, he shall be punished with
imprisonment of either description for a term which shall not be less than eight years but
which may extend to ten years, and shall also be liable to fine.

Section 15 - Punishment for storage of pornographic material involving child

Any person, who stores, for commercial purposes any pornographic material in any form
involving a child shall be punished with imprisonment of either description which may

extend to three years or with fine or with both.

Section 16 - Abetment of an offence

A person abets an offence, who--

First.--Instigates any person to do that offence; or

Secondly.--Engages with one or more other person or persons in any conspiracy
for the doing of that offence, if an act or illegal omission takes place in pursuance
of that conspiracy, and in order to the doing of that offence; or

Thirdly.—Intentionally aids, by any act or illegal omission, the doing of that

offence.
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Explanation I.--A person who, by wilful misrepresentation, or by wilful
concealment of a material fact, which he Is bound to disclose, voluntarily
causes or procures, or attempts to cause or procure a thing to be done, is
said to instigate the doing of that offence.

Explanation Il.--Whoever, either prior to or at the time of commission of
an act, does anything in order to facilitate the commission of that act, and

thereby facilitates the commission thereof, is said to aid the doing of that
act.

Explanation lll.--Whoever employ, harbours, receives or transports a
child, by means of threat or use of force or other forms of coercion,
abduction, fraud, deception, abuse of power or of a position, vulnerability
or the giving or receiving of payments or benefits to achieve the consent
of a person having control over another person, for the purpose of any
offence under this Act, is said to aid the doing of that act.

Section 17 - Punishment for abetment

Whoever abets any offence under this Act, if the act abetted is committed in
consequence of the abetment, shall be punished with punishment provided for that

offence.

Explanation. -- An act or offence is said to be committed in consequence of
abetment, when it is committed in consequence of the instigation, or in
pursuance of the conspiracy or with the aid, which constitutes the abetment.

Section 18 - Punishment for attempt to commit an offence

Whoever attempts to commit any offence punishable under this Act or to cause such an
offence to be committed, and in such attempt, does any act towards the commission of
the offence, shall be punished with imprisonment of any description provided for
the offence, for a term which may extend to one-half of the imprisonment for life or, as
the case may be, one-half of the longest term of imprisonment provided for that offence
or with fine or with both.
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Section 19 - Reporting of offences

ed In the Code of Criminal Procedure, 1973(2 of

who has apprehension that in offence under this

(1) Not withstanding anything contain
h an offence has been committed,

1974), any person (including the child),
Act is likely to be committed or has knowledge that suc

he shall provide such information to,--

(a) the Special Juvenile Police Unit; or

(b) the local police.
(2) Every report given under sub-section (1) shall be—

(a) ascribed an entry number and recorded in writing;

(b) be read over to the informant;
(c) shall be entered in a book to be kept by the Police Unit

(3) Where the report under sub-section (1) is given by a child the same shall be recorded
under sub-section (2) in a simple language so that the child understands contents being

recorded.

(4) In case contents, are being recorded in the language not understood by the child or
wherever it is deemed necessary, a translator or an interpreter, having such
qualifications, experience and on payment of such fees as may be prescribed, shall be

provided to the child if he fails to understand the same.

(5) Where the Special Juvenile Police Unit or local police is satisfied that the child against
whom an offence has been committed is in need of care and protection, then, it shall,
after recording the reasons in writing, make immediate arrangement to give him such
care and protection (including admitting the child into shelter home or to the nearest

hospital) within twenty-four hours of the report, as may be prescribed.

(6) The Special Juvenile Police Unit or local police shall, without unnecessary delay but
within a period of twenty-four hours, report the matter to the Child Welfare Committee
and the Special Court or where no Special Court has been designated, to the Court of
Session, including need of the child for care and protection and steps taken in this regard.

F?) N o person shall incur any liability, whether civil or criminal, for giving the information
In good faith for the purpose of sub-section {1);
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Section 20 - Obligation of media, studio and photographic facllities to réport cases

An

ph:top;’;sl::::eflacﬁrtliemedia or hotel or lodge or hospital or club or studio or

aHlEuEd Tharln h, "V whatever name called, irrespective of the number of persons

Siloltative: of th; Sh?Id, on con.ning across any material or object which is sexually

representation of a ch-lld (including pormographic, sexually-related or making obscene

fnbareriad chi \ or children) through the use of any medium, shall provide such
ion to the Special Juvenile Police Unit, or to the local police, as the case may be.

Section 21 - Punishment for failure to report or record a case

1 i

(1) ’?‘"V person, who fails to report the commission of an offence under subsection (1) of
Sect-ton 19 or section 20 or who fails to record such offence under sub-section (2) of
section 19 shall be punished with imprisonment of either description which may extend

to six months or with fine or with both.

(2) Any person, being in-charge of any company or an institution (by whatever name
called) who fails to report the commission of an offence under sub-section (1) of section
19 in respect of a subordinate under his control, shall be punished with imprisonment for

a term which may extend to one year and with fine.

(3) The provisions, of sub-section (7) shall not apply to a child under this Act.

Section 22 - Punishment for false complaint or false ihfor‘mation

(1) Any person, who makes false complaint or provides false information against any
e committed under sections 3, 5, 7 and section 9, solely

person, in respect of an offenc
shall be punished with

with the intention to humiliate, extort or threaten or defame him,

imprisonment for a term which may extend to six months or with fine or with both.

(2) Where a false complaint has been made or false information has been provided by a

child, no punishment shall be imposed on such child.

(3) Whoever, not being a child, makes a false complaint or provides false information
h child in any of the offences

against a child, knowing it to be false, thereby victimising suc
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; may extend to one year or
under this Act, shall be punished with Imprisonment which may

with fine or with both.

Section 23 - Procedure for media

(1) No person shall make any report or present comments on any child from;ny f‘:m ?f
media or studio or photographic facilities without having Compl"j‘te hals AutHent
information, which may have the effect of lowering his reputation or infringing upon his

privacy.
the identity of a child including his name,

(2) No reports in any media shall disclose, !
neighbourhood or any other particulars

address, photograph, family details, school,
which may lead to disclosure of identity of the child:

Provided mat for reasons to be recorded in writing, the Special Court, competent
to try the case under the Act, may permit such disclosure, if in its opinion such

disclosure is in the interest of the child.

(3) The publisher or owner of the media or studio or photographic facilities shall be
jointly and severally liable for the acts and omissions of his employee.

(4) Any person who contravenes the provisions of sub-section (1) or sub-section (2) shall
be liable to be punished with imprisonment of either description for a period which shall
not be less than six months but which may extend to one year or with fine or with both.

Section 24 - Recording of statement of a child

(1) The statement of the child shall be recorded at the residence of the child or at a place
where he usually resides or at the place of his choice and as far as practicable by a
woman police officer not below the rank of sub-inspector.

(2) The police officer while recording the statement of the child shall not be in uniform.

(3) The police officer making the investigation, shall, while examining the child, ensure
that at no point of time the child come in the contact in any way with the accused

(4) No child shall be detained in the police station in the night for any reason
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(5) The police officer shall ensure that the identity of the child Is protected from the
public media, unless otherwise directed by the Special Court in the interest of the child,

section 25 - Recording of statement of a child by Magistrate

(1) If the statement of the child is being recorded under section 164 of the Code of
Criminal Procedure, 1973(2 of 1974) (herein referred to as the Code), the Magistrate

recording such statement shall, notwithstanding anything contained therein, record the
statement as spoken by the child:

Provided that the provisions contained in the first proviso to sub-section (1) of
section 164 of the Code shall, so far it permits the presence of the advocate of
the accused shall not apply in this case.

(2) The Magistrate shall provide to the child and his parents or his representative, a copy
of the document specified under section 207 of the Code, upon the final report being
filed by the police under section 173 of that Code.

Section 26 - Additional provisions regarding statement to be recorded

(1) The Magistrate or the police officer, as the case may be, shall record the statement as
spoken by the child in the presence of the parents of the child or any other person in
whom the child has trust or confidence.

(2) Wherever necessary, the Magistrate or the police officer, as the case may be, may
take the assistance of a translator or an interpreter, having such qualifications,
experience and on payment of such fees as may be prescribed, while recording the
statement of the child.

(3) The Magistrate or the police officer, as the case may be, may, in the case of a child
having a mental or physical disability, seek the assistance of a special educator or any
person familiar with the manner of communication of the child or an expert in that field,
having such qualifications, experience and on payment of such fees as may be prescribed,
to record the statement of the child.

(4) Wherever possible, the Magistrate or the police officer, as the case may be, shall
ensure that the statement of the child is also recorded by audio-video electronic means.
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Section 27 - Medical examination of a child

—

a child In respect of whom any offef’lce has been
ding mat a First Information Report of
der this Act, be conducted in
dure, 1973(2 of 1974).

(1) The medical examination of
committed under this Act, shall, notwithstan ]
complaint has not been registered for the offences U
i e
accordance with section 164A of the Code of Criminal Proc
(2) In case the victim is a girl child, the medical examination shall be conducted by 3

woman doctor.

n shall be conducted in the presence of the parent of the child

(3) The medical examinatio
nfidence.

or any other person in whom the child reposes trust or cO
her person referred to in sub-section (3)
| examination of the child, the
an nominated by the

(4) Where, in case the parent of the child or ot
cannot be present, for any reason, during the medica
medical examination shall be conducted in the presence of a wom

head of the medical institution.

Section 28 - Designation of Special Courts

(1) For the purposes of providing a speedy trial, the State Government shall in
consultation with the Chief Justice of the High Court, by notification in the Official
Gazette, designate for each district, a Court of Session to be a Special Court to try the

offences under the Act:

Provided that if a Court of Session is notified as a children's court under the
Commissions for Protection of Child Rights Act, 2005(4 of 2006) or a Special Court
designated for similar purposes under any other law for the time being in force,
then, such court shall be deemed to be a Special Court under this section.

(2) While trying an offence under this Act, a Special Court shall also try an offence [other
than the offence referred to in sub-section (1)], with which the accused may, under the
Code of Criminal Procedure, 1973(2 of 1974), be charged at the same trial

:31): The 'Special Court constituted under this Act, notwithstanding anything in the
unnzzrn::? Tesc;lgology S, 2900(21 of 2000), shall have jurisdiction to try offences
ction of that Act in so far as it relates to publication or transmission of
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sexually explicit material depicting children in any act, or conduct or manner or facilitates
abuse of children online.

section 29 - Presumption as to certain offences

Where a person is prosecuted for committing or abetting or attempting to commit any
offence under sections 3, 5, 7 and section 9 of this Act, the Special Court shall presume,
that such person has committed or abetted or attempted to commit the offence, as the
case may be unless the contrary is proved.

Section 30 - Presumption of culpable mental state

(1) In any prosecution for any offence under this Act which requires a culpable mental
state on the part of the accused, the Special Court shall presume the existence of such
mental state but it shall be a defence for the accused to prove the fact that he had no
such mental state with respect to the act charged as an offence in that prosecution.

(2) For the purposes of this section, a fact is said to be proved only when the Special
Court believes it to exist beyond reasonable doubt and not merely when its existence is

established by a preponderance of probability.

Explanation.--In this section, "culpable mental state" includes intention, motive,
knowledge of a fact and the belief in, or reason to believe, a fact.

Section 31 - Application of Code of Criminal Procedure, 1973 to proceedings before a Special
Court

Save as otherwise provided in this Act, the provisions of the Code of Criminal Procedure,
1973(2 of 1974) (including the provisions as to bail and bonds) shall apply to the
proceedings before a special Court and for the purposes of the said provisions, the
Special Court shall be deemed to be a Court of Sessions and the person conducting a
prosecution before a special Court, shall be deemed to be a Public Prosecutor.
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Section 32 - Special Public Prosecutors

(1) The State Government shall, by notification in the Officlal Gazette, appoint a Special
Public Prosecutor for every Special Court for conducting cases only under the provisions

of this Act.

(2) A person shall be eligible to be appointed as a Special Public Prosecutor under sub-
section (7) only if he had been in practice for not less than seven years as an advocate.

(3) Every person appointed as a Special Public Prosecutor under this section shall be
deemed to be a Public Prosecutor within the meaning of clause (a) of section 2 of the
Code of Criminal Procedure, 1973(2 of 1974) and provision of that Code shall have effect

accordingly.

Section 33 - Procedure and powers of Special Court

(1) A Special Court may take cognizance of any offence, without the accused being
committed to it for trial, upon receiving a complaint of facts which constitute such

offence, or upon a police report of such facts.

(2) The Special Public Prosecutor, or as the case may be, the counsel appearing for the
accused shall, while recording the examination-in-chief, cross-examination or re-
examination of the child, communicate the questions to be put to the child to the Special

Court which shall in turn put those questions to the child.

(3) The Special Court may, if it considers necessary, permit frequent breaks for the child
during the trial.

(4) The Special Court shall create a child-friendly atmosphere by allowing a family’
member, a guardian, a friend or a relative, in whom the child has trust or confidence, to

be present in the court.

(5) The Special Court shall ensure that the child is not called repeatedly to testify in the

court.
cter assassination of

(6) The Special Court shall not permit aggressive questioning or chara
during the trial.

the child and ensure that dignity of the child is maintained at all times
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(7) The Special Court shall ensure that the identity of the chilg is not disclosed at any ti
during the course of investigation or trial: IR

such disclosure, if in its opinion such disclosure is in the interest of the child.

Explanation.--For the Purposes of this sub-section,

child shall include the identity of the chil

neighbourhood or any other information by
may be revealed.

the identity of the
d's family, school, relatives,
which the identity of the child

(8) In appropriate cases, the Special Court may, in addition to the punishment, direct

payment of such compensation as may be prescribed to the child for any physical or
mental trauma caused to him or for immediate rehabilitation of such child.

(9) Subject to the provisions of this Act, a Special Court shall, for the purpose of the trial
of any offence under this Act, have all the powers of a Court of Session and shall try such
offence as if it were a Court of Session, and as far as may be, in accordance with the

procedure specified in the Code of Criminal Procedure, 1973(2 of 1974) for trial before a
Court of Session.

Section 34 - Procedure in case of commission of offence by child and determination of age by
Special Court

(1) Where any offence under this Act is committed by a child, such child shall be dealt
with under the provisions of the Juvenile Justice (Care and Protection of Children) Act,
2000(56 of 2000).

(2) If any question arises in any proceeding before the Special Court whether A pelsen iz Iaf
child or not, such question shall be determined by the Special Court after satisfying itse
about the ’age of such person and it shall record in writing its reasons for such
determination.

(3) No order made by the Special Court shall be deemed to be invalid mer.ely b;; ;r;\;
subsequent proof that the age of a person as determined by it under sub-section (
not the correct age of that person.
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Section 35 - Period for recording of evidence of child and disposal of case

——

(1) The evidence of the child shall be recorded within a period of thirty days of the Specia|
Court taking cognizance of the offence and reasons for delay, if any, shall be recorded by
the Special Court.

(2) The Special Court shall complete the trial, as far as possible, within a period of one
year from the date of taking cognizance of the offence.

Section 36 - Child not to see accused at the time of testifying

(1) The Special Court shall ensure that the child is not exposed in any way to the accused
at the time of recording of the evidence, while at the same time ensuring that the
accused is in a position to hear the statement of the child and communicate with his
advocate.

(2) For the purposes of sub-section (1), the Special Court may record the statement of a
child through video conferencing or by utilising single visibility mirrors or curtains or any
other device.

Section 37 - Trials to be conducted in camera

The Special Court shall try cases in camera and in the presence of the parents of the child
or any other person in whom the child has trust or confidence:

Provided that where the Special Court is of the opinion that the child needs to be
examined at a place other than the court, it shall proceed to issue a commission
in accordance with the provisions of section 284 of the Code of Criminal
Procedure, 1973(2 of 1974).

Section 38 - Assistance of an inferpreter or expert while r_ecdr_ding evidence of child

(1) Wherever necessary, the Court may take the assistance of a translator or interpfr eter
having such qualifications, experience and on payment of such fees as may be prescribed,

while recording the evidence of the child.
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(2) If a child has a mental or physical disability, the Special Court may take the assistance
of a special educator or any person famillar with the manner of communication of the
child or an expert in that field, having such qualifications, experience and on payment of
such fees as may be prescribed to record the evidence of the child.

section 39 - Guidelines for child to take assistance of experts, etc

Subject to such rules as may be made in this behalf, the State Government shall prepare
guidelines for use of non-governmental organisations, professionals and experts Of
persons having knowledge of psychology, social work, physical health, mental health and
child development to be associated with the pre-trial and trial stage to assist the child.

section 40 - Right of child to take assistance of legal practitioner

Subject to the proviso to section 301 of the Code of Criminal Procedure, 1973(2 of 1974)

the family or the guardian of the child shall be entitled to the assistance of a legal counsel
of their choice for any offence under this Act:

Provided that if the family or the guardian of the child are unable to afford a legal
counsel, the Legal Services Authority shall provide a lawyer to them.

Section 41 - Provisions of sections 3 to 13 not to apply in certain cases

The provisions of sections 3 to 13 (both inclusive) shall not apply in case of medical
examination or medical treatment of a child when such medical examination or medical
treatment is undertaken with the consent of his parents or guardian.

Section 42 - Alternative punishment

Y Where an act or omission constitutes an offence punishable under this Act and also
under sections 166A, 354A, 354B, 354C, 354D, 370, 370A, 375, 376, 376A, 376C, 376D,
376E or section 509 of the Indian Penal Code (45 of 1860), then, notwithstanding
anything contained in any law for the time being in force, the offender found guilty of
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nder this Act Of under the Indian Penal Code

such offence shall be liable to punishment '-’. P
as provides for punishment which Is greater in CEBrEE:

13 of 2013) w.ef.
L. Substituted by the Criminal Law (Amendment) Act, 2013 (Act No )

03.02.2013 for the following : -

"Where an act or omission constitute an offence punishable under tlrus Act a.nd
also under any other law for the time being in force, then, notwithstanding
anything contained in any law for the time being in force, the offender foun-d
guilty of such offence shall be liable to punishment only under such law or this

Act as provides for punishment which is greater in degree.

Section 42A - Act not in derogation of any other law

1[The provisions of this Act shall be in addition to and not in derogation of the provisions
of any other law for the time being in force and, in case of any inconsistency, the
provisions of this Act shall have overriding effect on the provisions of any such law to the
extent of the inconsistency.]

1. Inserted by the Criminal Law (Amendment) Act, 2013 (Act No. 13 of 2013) w.e.f.
03.02.2013. )

Section 43 - Public awareness about Act

;F:et Central Government and every State Government, shall take all measures to ensure
at--
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(a) the Provisions of this A ! thilce for Women ; Legal Compendium
t S Act

elevision, ragio and the Iaro Bven wige Publicit
public, children ag ey .. F "t Media rogular |y "hrough media ncluding the
this Act; as thelr Parents o ar Intarvals to make the general

nd
Buardians aware of the provisions of

——

S
under section 17, of the Commission
shall, in addition to the functions

A . assigned to them _ ;
implementation of th under that Act, also monitor the

€ provisions of this Act in such manner as may be prescribed.

(2) The National Commission or, as me case may be, t.he State Commission, referred to in
sub-section (1), shall, while inquiring into any matter relating to any offence under this
Act, have the same powers as.are vested in it under the Commissions for Protection of
Child Rights Act, 2005(4 of 2006). -

(3) The National Commission or, as the case may be, the State Commission, referred to in
sub-section (1), shall, also include, its activities under this section, in the annual report
referred to in section 16 of the Commissions for Protection of Child Rights Act, 2005(4 of

2006).

Section 45 - Power to make rules

(1) The Central Government may, by notification in the Official Gazette, make rules for

carrying out the purposes of this Act.

and without prejudice to the generality of the foregoing powers, such

icular
(2) In particular, lowing matters, namely:--

rules may provide for all or any of the fol
ience of, and the fees payable to, a translator or

ifications and exper
(a) the qualifications tor or any person familiar with the manner of

an interpreter, a special educa
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communication of the child or an expert in that field, under sub-section (4) of
section 19; sub-sections (2) and (3) of section 26 and section 38;

(b) care and protection and emergency medical treatment of the child under sub-
section (5) of section 19;

(c) the payment of compensation under sub-section (8) of section 33;

(d) the manner of periodic monitoring of the provisions of the Act under sub-
section (1) of section 44.

(3) Every rule made under this section shall be laid, as soon as may be after it is made,
before each House of Parliament, while it is in session, for a total period of thirty days
which may be comprised in one session or in two or more successive sessions, and if,
before the expiry of the session immediately following the session or the successive
sessions aforesaid, both Houses agree in making any modification in the rule or both
Houses agree that the rule should not be made, the rule shall thereafter have effect only
in such modified form or be of no effect, as the case may be; so, however, that any such
modification or annulment shall be without prejudice to the validity of anything
previously done under that rule.

Section 46 - Power to remove difficulties

(1) If any difficulty arises in giving effect to the provisions of this Act, the Central
Government may, by order published in the Official Gazette, make such provisions not
inconsistent with the provisions of this Act as may appear to it to be necessary or
expedient for removal of the difficulty:

Provided that no order shall be made under this section after the expiry of the
period of two years from the commencement of this Act.

(2) Every order made under this section shall be laid, as soon as may be after it is made,
before each House of Parliament.
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The Info
67 - Punishment f; M Technology Act, 2000
sec. 01~ or publishin ’
ting obsce
ne material in electronic f
orm. =

whoever publishes or transmits or caus
es to be

any material which is lascivious or

tend to deprave and corrupt personi:p\:v:als © The prurient interest or if its effect is such as to
to read, see or hear the matter COntaine:; are likely, having regard to all relevant circumstances,
with imprisonment of either descriptio for embodied in it, shall be punished on first conviction
fine which may extend to five lakh ru 2 > @ t.erm which may extend to three years and with
with imprisonment of either descripti:n iz and in the event of second or subsequent conviction
fine which may extend to ten lakh rupees. r a term which may extend to five years and also with

publis ;
hed or transmitted in the electronic form,

sec 67A - Punishment fo ishi ;
r publishing or transmitting of material containing sexually explicit act,

etc., in electronic form. —

Whoever publishes or X
materFi)aI which tl'a-n smits or causes to be published or transmitted in the electronic form
any contains sexually explicit act or conduct shall be punished on first conviction

ent of either description for a term which may extend to five years and with fine
f second or subsequent conviction with

o seven years and also with

with imprisonm
which may extend to ten lakh rupees and in the event o

imprisonment of either description for a term which may extend t

fine which may extend to ten lakh rupees.
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J

NATIONAL POLICY FOR THE EMPOWERMENT OF WOMEN, 2001

Introduction

The principle of gender equality is enshrined in the Indian Constitution in its Preamble,
Fundamental Rights, Fundamental Duties and Directive Principles . The Constitution not only
grants equality to women, but also empowers the State tO adopt measures of positive
discrimination in favour of women.Within the framework of a democratic polity, our laws,
development policies, Plans and programmes have aimed at women's advancement in different
spheres. From the Fifth Five Year Plan (1974-78) onwards has been a marked shift in the
approach to women's issues from welfare to development. In recent years, the empowerment of
women has been recognized as the central issue in determining the status of women. The
National Commission for Women was set up by an Act of Parliament in 1990 to safeguard the
rights and legal entitlements of women. The 73 rd and 74 th Amendments (1993) to the
Constitution of India have provided for reservation of seats in the local bodies of Panchayats and
Municipalities for women, laying a strong foundation for their participation in decision making at
the local levels.

3. India has also ratified various international conventions and human rights instruments

committing to secure equal rights of women. Key among them is the ratification of the

Convention on Elimination of All Forms of Discrimination Against Women (CEDAW) in 1993.

4. The Mexico Plan of Action (1975), the Nairobi Forward Looking Strategies (1985), the Beijing
Declaration as well as the Platform for Action (1995) and the Outcome Document adopted by the

UNGA Session on Gender Equality and Development & Peace for the 21 st century, titled "Further

actions and initiatives to implement the Beijing Declaration and the Platform for Action " have

been unreservedly endorsed by India for appropriate follow up.

5. The Policy also takes note of the commitments of the Ninth Five Year Plan and the other

Sectoral Policies relating to empowerment of Women.

6. The women's movement and a wide-spread network of non-Government Organisations which
have strong grass-roots presence and deep insight into women's concerns have contributed in

inspiring initiatives for the empowerment of women.

However, there still exists a wide gap between the goals enunciated in the Constitution,
legislation, policies, plans, programmes, and related mechanisms on the one hand and the
situational reality of the status of women in India, on the other. This has been analyzed
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extensively in the Report of the Committee on the Status of Women in India, "Towards Equality",
1974 and highlighted in the National Perspective Plan for Women, 1988-2000, the Shramshakti
Report, 1988 and the Platform for Action, Five Years After- An assessment"

6. Gender disparity manifests itself in various forms, the most obvious being the trend of
continuously declining female ratio in the population in the last few decades. Social stereotyping
and violence at the domestic and societal levels are some of the other manifestations.
Discrimination against girl children, adolescent girls and women persists in parts of the country.

7. The underlying causes of gender inequality are related to social and economic structure,
which is based on informal and formal norms, and practices.

8. Consequently, the access of women particularly those belonging to weaker sections including
Scheduled Castes/Scheduled Tribes/ Other backward Classes and minorities, majority of whom
are in the rural areas and in the informal, unorganized sector — to education, health and
productive resources, among others, is inadequate. Therefore, they remain largely marginalized,

poor and socially excluded.

Goal and Objectives

The goal of this Policy is to bring about the advancement, development and empowerment of
women. The Policy will be widely disseminated so as to encourage active participation of all
stakeholders for achieving its goals. Specifically, the objectives of this Policy include

1. Creating an environment through positive economic and social policies for full development
of women to enable them to realize their full potential.

2. The de-jure and de-facto enjoyment of all human rights and fundamental freedom by women
on equal basis with men in all spheres — political, economic, social, cultural and civil .

3. Equal access to participation and decision making of women in social, political and economic
life of the nation

4. : . :
Equal access to women to health care, quality education at all levels, career and vocational

guidance, employment, equal remuneration, occupational health and safety, social security and
public office etc.

Strengthening legal systems aimed at elimination of all forms of discrimination against women
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i d involvement
¢ by active participation an
6. Changing societal attitudes and community practices by active p

of both men and women.

o t process.
7. Mainstreaming a gender perspective in the development p

: omen and the girl child; and
8. Elimination of discrimination and all forms of violence against w

i i i omen’s organizations.
9. Building and strengthening partnerships with civil society, particularly w

Policy Prescriptions
Judicial Legal Systems

. iti omen’s needs
Legal-judicial system will be made more responsive and gender sensitive t?l‘g e anc;
. i ena
especially in cases of domestic violence and personal assault. New laws will be

i : i to the
existing laws reviewed to ensure that justice is quick and the punishment meted out to
culprits is commensurate with the severity of the offence.

1. At the initiative of and with the full participation of all stakeholders including community and

religious leaders, the Policy would aim to encourage changes in personal laws such as those
related to marriage, divorce,

maintenance and guardianship so as to eliminate discrimination
against women.

2. The evolution of property rights in a patriarchal system has contributed to the subordinate
status of women. The Policy would aim to €ncourage changes in laws r

elating to ownership of
property and inheritance by evolving consensus in order to make them g

ender just.

Decision Making

» executive, judicial,
» Boards, Trusts etc.
in higher legislative bodies, will be
S. \Nomen—friendly personnel policies

, as also the advisory
Affirmative action such as reservations/quotas

considered when whenever necessary on a time

Commissions, Committees
5 including
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Government of Orissa

Home Department

NOTIFICATION

Dated, Bhubaneswar, the
No. 34984/26p.]urisdictions, dutie

S and responsibilities of Mahila police
station sanctioned at Bhubanenswar.

The following instructions are issued with a view to bringing uniformity in the

composition, jurisdiction and responsibility of the newly functional mahila police station in the
state i. es at Bhubaneswar.

1. Jurisdiction

The jurisdiction of the above mentioned mabhila police station will he
co-terminous with the jurisdiction of all the police stations of the District concerned. The
Deputy superintendent of police of the District Headquarters or sub-Division will be the
immediate supervising officer of the mahila police station. The concerned District
Superintendent of police will be in over all charge of discipline and supervisory control of the
police station staff.

2. Duties

——
e -

Regisration, investigation and enquiry of the following types of cases related to women and
children

Cases of dowry death

Cases of dowry torture.

Cases of nondowry torture.

Cases of raps.

Cases of kidnapping/abduction.

Ll U -

Cases of outaraging of modesty of women.

Cases of ove-teasing.
Inquiry into all detitions preferred by women or on behalf of women.

0w o

Counseling between women. . .
10, Perform security duties in major bandobasts like pds visit, c.ms visit etc.
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Provide guard and escort for females prisoners

11.
above mentioned nature are registered at the parent police

Bhubaneswar cases of the
stations,s.p/add1. s.p. may pass orders for their transfer to the mabhila p.s. for investigation.

3. Duty
All mahila stations will function in two main shifts and one night shift. 40% of the staff of the
.30P.M. and other 40% will be

mabhila police station will be available for duty from 7.30 A.M. to 1.30

on duty from 1.30A.M. to 8.P.M.
and the remaining 20% of the staff should be on duty from 8P.M. to 7. 30 P.M.

The inspector should normally be available in the police station from 3.30 A.M. to
3 P.M. Either the s.r. of police or the A.S.I. will be in-charge of the main shifts unless otherwise
ordered by the inspector of police. The night shift will have a minium of three women constables

for guarding women prisoners and to attend to emergency calls

The District S.P. should look into activaties and performance of mahila P.S
personality. All senior police officers should instrict/advise the mahila police station staff

regarding law and order p'roblemg and their-spe_cial reasponsibilities from time to time
Accessories and equipment like jeep, V.H.F set, telephone etc. will be made

available to the above Mahila Police Statlon on develr)pment basas wnthout extra budgetary

allocation.
By order of the Governor,
Tarunkant Mishra,
. Principal Secretary to Government.
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LANDMARK JUDGMENTS RELATING TO WOMEN:

° 'trhe supreme Court of India in ‘State of Punjab v. Gurmit Singh.’ laid down the guidelines
o be followed while holding trial of rape. The court observed th i
the inquiry into and trial of rape "shall be cond i e ! ‘:],t the eXprfesszon fht
section (2) of Section 327 Cr. P.C. is not only si TJCtEd ) Came_fa B tuiving ks>
gnificant but very important. It casts a duty
on the Court to conduct the trial of rape cases etc. invariably "in camera". The Courts are
obliged to act in furtherance of the intention expressed by the legislature and not to
ignore its mandate and must invariably take recourse to the provisions of Section 327(2)
and (3) Cr. P.C. and hold the trial of rape cases in camera. It would enable the victim of
crime to be a little comfortable and answer the questions with greater ease in not too
familiar a surroundings. Trial in camera would not only be in keeping with the self respect
of the victim of crime and in tune with the legislative intent but is also likely to improve
the quality of the evidence of a prosecutrix because she would not be so hesitant or
bashful to depose frankly as she may be an open court, under gaze of public. The
improved quality of her evidence would assist the courts in arriving at the truth and
sifting truth from falsehood. The court further directed the High Courts to draw the
attention of the trial courts to the amended provisions of Section 327 Cr. P.C. and to
impress upon the Presiding Officers to invariably hold the trial of rape cases in.camera,
rather than in the open court as envisaged by Section 327(2) Cr. P.C.

Vs. State of U.P. (2006)9SCC787 held that a rape
le evidence of the victim. It was observed that it is
ult is not treated as accomplice and as such,
her evidence does not require corroboration from any other evidence including the
evidence of a doctor. It was further observed that
there was noapparent reason for a married woman to falsely implicate the accused after

scatting her ownprestige and honour.

e The Supreme Court in Om Prakash
accused could be convicted on the so
settled law that the victim of sexual assa

similar view in Moti Lal Vs. State of M.P. (2008)11SCC20 and
he prosecutrix inspires confidence, it must be relied upon
ent in material particulars.

e The Supreme Court had a
thus held that If evidence of t
without seeking corroboration of her statem
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The Supreme Court in Mrs. Mary Roy Etc. v. State Of Kerala & Ors, 1986 AIR SC 1011

held that Christian women are entitled to have an equal share in their father’s property.

In the matter of Dhannulal and ors. V. Ganeshram (08.04.2015) and ors it was held by
the division bench that continuous cohabitation of a couple together that is, ‘live-in
relationship’ would raise the presumption of marriage unless otherwise proven.

The Supreme Court in Laxmi v. Union of India (2014) 4 SCC 427 gave directions to Home

Secretary, Ministry of Home Affairs associating the Secretary, Ministry of Chemical &
Fertilizers to convene a meeting of the Chief secretaries/concerned Secretaries of the
State Governments and the Administrators of the Union Territories to curb and restrict

the sale of acid throughout the country.

The Supreme Court in the case of Mohd. Ahmed Khan v. Shah Bano Begum, (1985 SCR

(3) 844) Ruled in favour of Shah Bano and ordered maintenance from her ex-husband
under Section 125 of the Criminal Procedure Code (with an upper limit of Rs. 500 a

month) like any other Indian woman.
However, the Muslim Women (Protection of Rights on Divorce) Act, 1986 has been seen

as .making an attempt to dilute the effects of this judgment. The Act was seen as
discriminatory as it denied divorced Muslim women the right to basic maintenance which

women of other faiths had recourse to under secular law.

The Supreme Court in Shabana Bano Vs. Imran Khan (2009)1SCC666 held that a Muslim
divorced woman is entitled to claim maintenance from her husband under Section 125,
Cr. P.C. after expiry of period of iddat also— as long as she does not remarry.—

The Supreme Court in Delhi Domestic Working Women’s Forum v. Union of India, 1995
SCC (1) 14 pointed out the defects of the existing system while dealing with rape victims,
issuing 8 broad parameters while assisting victims of rape.

A Constitutional Bench of the Supreme Court in Daniel Latifi v. Union of India, 2001 (7)
SCC 740 held that liability of Muslim husband to his divorced wife arising under Section
3(1) (a) of the Act to pay maintenance is not confined to iddat period. It was held that 3
Muslim husband is liable to make reasonable and fair provision for the future of the
divorced wife which obviously includes her maintenance as well. Such a reasonable and
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ingh v. State of Uttar Pradesh, 2008 (6)
Caste Marriage under the Hindu Marriage
the petitioner being a major,“she was free
she likes”, The court further directed the
ST Shodis 5 major enters ; : ut the country to ensure that if any boy or
religious marriage with a woman or

A Division Bench of the Supreme Court Lata §
SCALE 583 held that there IS no bar to inter.

Act, and that since there wa

The Supreme Court in Dr. Upendra Baxi & Ors. v. State of Uttar Pradesh, AIR 1987 ScC
191 treated a letter as a Writ Petition wherein The Petitioners had pointed out that
the conditions in which girls were living in the Government Protective Home at Agra were
abominable and they were being denied their right to live with basic human dignity by
the State of Uttar Pradesh which was running the Protective Home. The court issued
several directions to the State Government for better administration of protective
homes, such as proper ventilation, mosquito nets and cooking gas provisions. The
Superintendent of the Protective Home was directed to take care that no woman or girl is
detained in the Protective Home without due authority and process of law.

The Supreme Court in Budhadev Karmaska Vs. State of West Bengal, [2011]10SCR577

constituted a panel on sex workers and directed that Central Government shall provide

Rupees 10,00,000/-, each State Government a sum of Rupees'5,00,000/- and each Lfmon

Territory R:up;.-es 2,00,000/- to Panel and Unless some accommodation was provided,
- al i irections were

i erly and effectively. Further Direc
Panel would not be able to function prop : )
issued that portion of Indian Law Institute Building in occupation of Central Government
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office attendants

tarial assistance and services of
t. It was further

le by Central Governmen
pushing her into sex racket

etc., such incident be
gervices Authority.
elpline number to NGOs and
f sex trade who were in distress
tive scheme should be
de. There should no

to Panel and Secre

|d also be made avallab
lvement of family of girl

Os, authorities,
te Legal

be allotted forthwith

and other staff shou
that If an incident of invo
e concerned including NG

Chairman/Secretary of Sta

jes should provide 2 h
ctims O
de. Proper effec
e sex tra

observed
came to notice of anyon
reported to Executive
All State Legal Services Authorit
to State machinery as well as to sex workers and Vi
and who were compelled to continue with sex tra
prepared for sex workers who voluntarily wanted to leav

condition that rescued sex workers must stay ina corrective home.

Air India v. Nargesh Meerza AIR 1981 SC 1829

re from service in any
on

The impugned conditions of service compelled an air hostess to reti

of the three contingencies viz. on marriage if it took place within four years of service,
first pregnancy, or on attaining the age of 35 years. The Supreme Court approved the first
condition prohibiting marriage for four years. The other two conditions of service were
struck down, rejecting the argument of the airlines that "a woman after bearing children
physique or in her constitution”.

becomes weak in
he AH in service an

[t Was held that after having takent
for four years, to terminate her service by the Management if she becomes p

amounts to compelling the podr AH not to have any children and thus interfere with and
divert the ordinary course of human nature. It seems to us that the termination of the

services of an AH under such circumstances is not only a callous and cruel act but an open
ost sacrosanct and cherished institution. We are

f action is extremely detestable and
from being grossly unethical, it

d after having utilized her services
regnant

insult to Indian womanhood — the m
constrained to observe that such a course O
‘abhorrent to the notions of a civilized society. Apart
smacks of a deep-rooted sense of utter selfishness at the cost of all human values. Such a

provision, therefore, is not only manifestly unreasonable and arbitrary but contains the
quality of unfairness and exhibits naked despotism and is, therefore, clearly violative of

Article 14 of the Constitution,

;‘::Z;l:fs; atsh;egsir:rsetmhe cgndition that an air hostess would retire on attaining the age of
attractiw; e e oszzrt held Fhat the argument that AHs should be young and
their sweet smiles a\ndp Ieass;wS p*:asmg' manners seems to suggest that At should by
cannot be done by Wonfen of ':;d oraver o tertain and look after the passengers which
speculation and an artificial unde:t:i:i;r: ifatfume':tlseems WrUzDiEEas o =

e qualities of the fair sex and, if we may
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say so, it amounts to an open insult to the institution of our sacred
morbid approach is totally against our ancient culture and heritag
country occupies a very high and respected position in the society as a mother, a wife. a
companion and a social worker. It is idle to contend that young women with' pleasi;g
manners should be employed so as to act as show pieces in order to cater to the varied
tastes of the passengers when in fact older women with greater experience and goodwill
can look after the comforts of the passengers much better than a young woman can.
Even if the Corporation had been swayed or governed by these considerations, it must
immediately banish or efface the same from its approach. More particularly such
observations coming from a prestigious corporation like A.l. appear to be in bad taste and
is proof positive of denigration of the role of womenand a demonstration of male
chauvinism and verily involves nay discloses an element of unfavourable bias against the
fair sexwhich is palpably unreasonable and smacks of pure official arbitrariness.

womanhood. Such a
€ as a woman in our

e C. B. Muthamma v. Union of India and others 1979 AIR 1868

It was observed by the Apex court that “... sex prejudice against the Indian womanhood
pervades the service rules even a third of a century after Freedom. There is some basis
for the charge of bias in the rules and this makes the ominous indifference of the
executive to bring about the banishment of discrimination in the heritage of service rules.
If high officials lose hopes of equal justice under the rules, the legal lot of the little Indian,
already priced out of the expensive judicial market, is best left to guess.”

The court further observed that If a woman member shall obtain the permission of
Government before the marriage, the same risk is run by Government if a male member
contracts a marriage. If the family and domestic commitments of a woman member of
the service is likely to come in the way of efficient discharge of duties, a similar situation
may well arise in the case of a male member. If a married man has a right, a married
woman, other things being equal, stands on no worse footing. Freedom is indivisible, so is

justice.”

The High Court of Delhi in State through Reference Vs. Ram Singh & Ors. AND Pawan Kumar
Gupta Vs State (Nirbhaya Case) 212(2014)DLT99 has referred to Various decisions of the Hon’ble
Apex Court where the term ‘Rarest of Rare’ case has not only been defined but has also been
Categorically explained to apply this concept where the case need be and also what is defined as
Mitigating and aggravating circumstances thereby bringing Nirbhaya Case within the Ambit of
Rarest of Rare case Principle and how this case perfectly fits to be called as the Rarest of Rare

€ase and convicted all the accused including the Juvenile who was sent to the Juvenile Shelter
Home,
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